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SEYMOUR D. THOMPSON, LL.D. 


WE take pleasure in presenting to our 
readers, in this number, an excellent 
portrait of Judge Thompson, of St. Louis, 
who is known to all American lawyers as 
the author of several useful and practical 
law books. He is so averse to notoriety 
that it is with great difficulty we have been 
able to procure, through friends, the photo- 
graph from which this portrait is copied, 
and the facts upon which to found a brief 
sketch of his life. 

SEymMour DwicHt THOMPSON was born 
in Will County, Ill., Sept. 18, 1842. His 
father was a Presbyterian clergyman, a 
graduate of the Theological Seminary at 
Auburn, N. Y., who moved West at the 
close of the Black Hawk-War. Losing his 
voice, however, in consequence of asthma, 
he was obliged to give up his profession, 
and take to farming to support a numerous 
family ; migrating, as was the way with the 
farmers of the West, from place to place, 
finally locating in Fayette County, Iowa. 
He had lived here only a short time when 
he was overtaken, with his youngest son, 
in a prairie fire and burned to death. The 
family, thus suddenly bereaved, returned to 
Illinois. 

Young Thompson for the next few years 
had the common experience of a farmer’s 
son in straitened circumstances, bent on 
getting a good education. Until he was 
old enough to teach school, he worked 
around on farms all summer, wherever he 
could get employment, in order to get 
money to pay for schooling in the winter. 
At sixteen he began to teach school part 
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of the time, using the money so earned to 
go to the higher grade of schools the rest of 
each year. He thus worked his way at 
Rock River Seminary, Mt. Morris (Ill.), for 
two years, and at Clark Seminary, Aurora, 
one term. 

When the Civil War broke out he was 
preparing to enter college, but enlisted in 
an Iowa regiment as a private at the first 
call for troops, seeing hard service, and 
serving until the close of the war, when 
he was mustered out with the rank of 
eaptain. While in the army he married, 
and on leaving the service found himself 
in Memphis, Tenn., with no profession or 
trade, and a growing family to support. 
During the last year of the war he had 
been detailed on constant duty as Judge 
Advocate, and so acquired a leaning toward 
the legal profession. After various attempts 
to earn a living otherwise, having obtained 
employment in the office of the Clerk of the 
Law Court, he utilized all his spare time 
in reading law, and was admitted to the 
bar in 1869. It is a noteworthy fact that 
among the young lawyers from the North 
who were practising in Memphis at this 
time, and who afterwards returned North 
and became celebrated as legal authors, 
were also Prof. Melville M. Bigelow, now 
living in Boston, and Prof. M. D. Ewell of 
Chicago. 

Judge Thompson began his literary work 
by editing, jointly with Thomas M. Steger 
of Nashville, the Statute Laws of Tennessee. 
Their compilation, known as “ Thompson 
and Steger’s Tennessee Statutes,” received 
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scmi-official endorsement through the pur- 
chase by the Legislature of a large number 
of copies for distribution to State officials. 
While engaged in this work he started the 
publication of a series of “ Unreported Ten- 
nessee Cases ;” but the first volume, pub- 
lished at a newly organized and. imperfectly 
equipped printing-office, was found to be so 
full of errors that the editor insisted on its 
suppression, and the whole edition was de- 
stroyed, except a few copies which had strayed 
into circulation. These now rank among 
the curiosities of American law literature. 

Being thus fairly launched on the resist- 
less flood of printer’s ink, the young lawyer 
next published a collection of cases illus- 
trating the law of self-defence. The idea 
of the book was suggested, and many of 
the cases furnished, by the late Judge Hor- 
rigan, of Memphis ; and although Thompson 
prepared most of the notes which rendered 
this work so valuable that it is still selling, 
his modesty led him to entitle the collection 
“Horrigan and Thompson’s Cases on Self- 
Defence.” 

These three works were published in St. 
Louis, and to facilitate proof-reading the 
author finally changed his residence to 
that city. Here he found himself again a 
stranger, with few acquaintances, and with 
but a meagre income from his books, strug- 
gling to establish a practice at a bar already 
over-crowded with new-comers. 

Just at this time (1874) the Hon. John F. 
Dillon, then United States Circuit Judge for 
the Eighth Circuit, conceived the idea of 
founding a law journal which should fill for 
the West the same place then well filled in 
other sections by established periodicals. 
Although willing to give such a journal the 
benefit of his guidance and advice, his ab- 
sorbing labors on the circuit prevented more 
active work, and he therefore cast about 
for an editorial assistant of the right ca- 
pacity. The publishers whom he selected 
were also the publishers of the “Cases on 
Self-Defence,” and they recommended Mr. 
Thompson, who was at once placed in charge 





of the periodical since widely known, and 
still successfully issued, under the name of 
“The Central Law Journal.” This con- 
nection was doubly valuable to the young 
author, for the success of the publication 
not only made him favorably known in his 
own community and through the county as 
an able editor, but it also gave him the 
respect and esteem of Judge Dillon, who 
made him Master in Chancery and referred 
to him several important cases, thus further 
advancing his reputation as a sound practi- 
cal lawyer. In 1880 he accepted the Repub- 
lican nomination for the position of Judge 
of the St. Louis Court of Appéals, and was 
elected in the face of what was then, in 
that district, a large normal Democratic 
majority. This judicial position he has 
since held, as a large number of his decis- 
ions, reported in the “‘ Missouri Appeals” 
series, will attest. In 1882 he received 
from the University of Missouri the degree 
of LL.D. Judge Thompson succeeded Judge 
Dillon as editor-in-chief of the “Central 
Law Journal” in ‘1875, and retired from 
the editorial control in 1878. In 1875 he 
also became editor of the “ Southern Law 
Review,” — then revived and _ transferred 
from Nashville to St. Louis, —and continued 
to edit it until 1877. In 1883, when the 
“ American Law Review” migrated from 
Boston to St. Louis, and absorbed the 
“ Southern Law Review,” Judge Thompson 
became its associate editor,—a_ position 
which he still occupies. 

During these years of busy labor as editor, 
Master in Chancery, and judge, this untiring 
worker has found time also to lecture in 
the Law School of the University of Mis- 
souri, and to write and publish, successively, 
treatises on “ Homestead and Exemption 
Laws,” “ Liability of Stockholders in Corpor- 
ations,” “Cases in the Law of Negligence,” 
“ The Law of Carriers of Passengers,” “‘ The 
Law of Officers and Directors of Corpora- 
tions,” and, in connection with Mr. Merriam, 
a work on “Juries.” His last and best 
known book is the recently published work 
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on “Trials.” These works are too well 
known to American lawyers to require de- 
scription or even comment here. Coming 
as they do from the pen of one whose other 
work alone would fill the time of most active 
men, they testify to the author’s remarkable 
industry and to an unusual vigor of body 
and brain. In this connection it may be 
said that Judge Thompson’s wonderful mem- 
ory forms a great part of his intellectual 
capital. Nothing that he reads is ever for- 
gotten. His friends who have heard him 
repeat accurately from memory — twenty 
years after reading it—a large portion of 
“Paradise Lost,” are not surprised to find 
citations and cases always ready at his 
tongue’s end for every point suggested. 
Such is a brief sketch of a typical west- 
ern life, — too.brief to do full justice to the 





subject. If those who have had the privi- 
lege of friendly intercourse with Judge 
Thompson would record the experiences 
he has confessed, — the details of his hard 
boyish life; of his struggles for an educa- 
tion ; of his experiences in the army, es- 
pecially of his adventurous scout within the 
lines of Price’s army in 1861; of his per- 
sistent study of Latin and German in the 
leisure intervals of a soldier’s life; of his 
romantic endeavors to conquer a livelihood 
before he entered the Clerk’s office in Mem- 
phis, — a biography could be written which 
would’ be far more interesting than this 
bare skeleton of facts. 

In person, Judge Thompson is of medium 
height, of stout, sturdy figure, and square, 
grave features, slow in movement and delib- 
erate in speech. 





BENEFIT OF CLERGY. 


ANY of our readers to whom the 
phrase “benefit of clergy” is per- 
fectly familiar, may not, nevertheless, have 
acquainted themselves with the origin and 
importance of these words. It is the pur- 
pose of this brief article to point out some 
of the peculiarities of a practice which is 
among the most ancient of those recorded 
in our earliest Christian annals, and men- 
tion of which is found in the general history, 
profane and ecclesiastical, of past times. 

Its origin may be traced to the regard 
which was paid by the various princes of 
Europe to the Church, and to the endeavors 
of the Popes to withdraw the clergy alto- 
gether from subjection to secular authority. 
The earlier English kings after the Con- 
quest resisted this ecclesiastical assumption, 
as an interference with their prerogative, but 
the result was only partial ; one instance be- 
ing the exemption of places consecrated to 
religious purposes from arrest for crimes, 
which led to the institution of sanctuaries, 





and also the exemption of clergymen in 
certain cases from criminal punishment by 
secular judges ; from this came the benefit 
of clergy, the claim of privilegium clericale. 
It was then necessary that the prisoner 
should appear in his clerical habit and ton- 
sure at trial; but in the course of time this 
was considered unnecessary, and the only 
proof required of the offender was his show- 
ing to the satisfaction of the court that he 
could read, —a rare accomplishment except 
among the clergy previous to the fifteenth 
century. At length all persons who could 
read, whether clergymen or lay clerks (as 
they were called in some ancient statutes), 
were admitted to the benefit of clergy in 
all prosecutions for offences to which the 
privilege extended. 

In his “ Merchant and Friar,” Sir Francis 
Palgrave gives a vivid picture of the pro- 
ceedings that took place at these trials. A 
thief had been apprehended in Chepe, in 
the very act of cutting a purse from the 
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girdle of Sir John de Stapleford, Vicar-Gen- 
eral of the Bishop of Winchester, and he 
was condemned to be hung at Tyburn. 
“Louder and louder became the cries of the 
miserable culprit as he receded from the 
judges; and just when the sergeants were 
dragging him across the threshold, he clung 
to the pillar which divided the portal, 
shrieking with a voice of agony, which 
pierced through the hall: ‘I demand of 
Holy Church the benefit of my clergy!’ 
The thief was replaced at the bar. During 
the earlier portion of the proceedings the 
kind-hearted vicar-general had _ evidently 
been much grieved and troubled by his 
enforced participation in the condemnation 
of the criminal. Stepping forward, he now 
addressed the court, and entreated permis- 
sion in the absence of the proper ordinary, to 
try the validity of the claim. Producing his 
-breviary, he held the page close to the 
eyes of the kneeling prisoner ; he inclined 
his ear. The bloodless lips of the ghastly 
caitiff were seen to quiver. ‘ Legit ut Cle- 
ricus,’ instantly exclaimed the vicar-gen- 
eral; and this declaration at once delivered 
the felon from death, though not from cap- 
tivity. ‘ Take him home to the pit,’ said 
the vicar-general, ‘ where, shut out from the 
light of day and the air of heaven, he will 
be bound in iron, fed with the bread of 
tribulation, and drinking the water of sor- 
row, until he shall have sought atonement 
for his misdeeds and expiated his shame.’ ” 
The manner of administering the test 
is thus described by Sir Thomas Smith in 
his “Commonwealth of England ” (156s) : 
“The bishop must send one with authority 
under his seal, to be a judge in that matter at 
every gaol delivery. If the condemned man 
demandeth to be admitted to his book, the 
judge commonly giveth him a Psalter, and 
turneth to what place he will. The prisoner 
readeth so well as he can (God knoweth 
sometime very slenderly); then he, the 
judge, asketh of the bishop’s commissary, 
‘Legit ut Clericus?’ The commissary 
must say legit, or non legit, for these be 
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words formal, and our men of law be very 
precise in their words formal. If he say 
legit, the judge proceedeth no further to 
sentence of death; if he say non, the judge 
forthwith proceedeth to judgment.” 

It appears that the clergy regarded with 
some jealousy the extension of the privilege 
to any but of their own order, and a curi- 
ous instance to this effect is given in the 
Year Book, 34th Henry VI., c. 49 (1455). 
A man indicted of felony claimed the “ bene- 
fit,” upon which the Archdeacon of West- 
minster Abbey was sent for, who showed 
him a book in which the felon read well 
and fluently. Upon hearing this, the court 
ordered him to be delivered to the archdea- - 
con on behalf of the ordinary ; but the arch- 
deacon refused to take him, alleging that 
the prisoner was not a clerk. This raised 
a serious difficulty, and the question was 
one of particular importance to the prisoner, 
as the judge deliberated whether he must 
not of necessity be hanged. Some delay 
occurred, and meanwhile a more lenient 
archdeacon being appointed consented to 
hear the prisoner read, and thus saved his 
life. A similar case which is recorded in 
the 21st Edward IV. (1481) was not so for- 
tunate in the result to the criminal, for the 
objection to his not being of the Church 
prevailed, and he was hanged. 

As may naturally be supposed, means 
were taken to defeat justice by cramming 
an illiterate criminal sufficiently to pass the 
ordeal. This was, however, an indictable 
offence. In the 7th Richard II. (1383), the 
vicar of Round Church in Canterbury was 
arraigned and tried “ for that, by the license 
of the jailer there, he had instructed in 
reading one William Gore, an approver, who 
at the time of his apprehension was un- 
learned.” 

For the ordeal of the “ benefit,” the Fifty- 
first Psalm was generally selected, and the 
opening words, “ Miserere mei Deus,’ came to 
be considered what was popularly termed the 
“neck-verse” par excellence. It appears, 
however, from what we have quoted from 
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Sir Thomas Smith as the mode of test, that 
the Scriptures might be opened at any 
place; and a passage from one of the old 
English writers seems to imply that a par- 
ticularly difficult Psalm might be proposed : 


*¢ At holding up of a hand 
Though our chaplain cannot preach, 
Yet he ’ll suddenly you teach 
To read of the hardest psalm.” 


There are several allusions to the “ neck- 
verse” by dramatists and others: thus, in 
“The Jew of Malta,” we have, — 


“Within forty feet of the gallows conning his 
neck-verse.” 


And in Massinger’s “ Guardian” (iv. 1),— 


“ Have not your instruments 
To tune when you should strike up, but 
Twang perfectly 
As you would read your neck-verse.” 


And in the ‘‘ History of King Lear,” — 


‘¢ Madame, I hope your grace will stand 
Betweene me and my neck-verse ; if I be 
Call’d in question for opening the king’s letter.” 


In “ Hudibras ” (part iii. chap. i.) there is 
an allusion to the practice of singing a Psalm 
at the gallows ; the criminal condemned to 
be hung who was unable to read a verse in 
the Psalms was to sing, or at least hear a 
verse sung, under the gallows, before he was 
turned off. The popular saying among the 
people was that “if they could not read 
their neck-verse at the sessions, they must 
sing it at the gallows.” 


«« And if they cannot read one verse 
I’ th’ Psalms, must sing it, and that’s worse.” 


On account of the many abuses which 
attended the practice of benefit of clergy, 
the subject was taken up in the reign of 
Henry VII. Burnet, in his “ History of the 
Reformation,” says: “A law of Henry VII. 
for burning in the hand clerks convicted of 
felony, did not prove a sufficient restraint. 
And when in the fourth year of the follow- 
ing reign, it was enacted that all murder- 





ers and robbers should be denied the ben- 
efit of clergy, two provisos were added to 
make the bill pass through the House of 
Lords: the one for excepting all such as 
were within the holy orders of bishop, priest, 
or deacon, and the other that the act 
should only be in force until the next Par- 
liament. Pursuant to this act, many mur- 
derers and felons were denied their clergy, 
and the law passed on them to the great 
satisfaction of the nation; but this gave 
great offence to the clergy, and the Abbot 
of Winchelcont said, in a sermon at Paul’s 
Cross, that the act was contrary to the law 
of God, and to the liberties of Holy Church, 
and that all who had assented to it had, by 
so doing, incurred the censures of the 
Church.” 

Notwithstanding the attempts made to ef- 
fect some radical changes in the laws of cler- 
ical immunities, it is curious that the practice 
of calling upon a convicted person to read, in 
order to prove his title to the “ benefit,” con- 
tinued until a comparatively late period. A 
case occurred in 1666, where the bishop’s 
commissary had deceived the court by re- 
porting, contrary to the fact, that a prisoner 
could read; upon which Chief-Justice Kel- 
ynge rebuked him severely, telling him “ that 
he had unpreached more that day than he 
could preach up again in many days,” and 
fined him five marks. It was enacted in 
the 5th of Anne (c. 6) that the benefit of 
clergy should be granted to all those who 
are entitled to it without requiring them to 
read ; and thus the “idle ceremony of read- 
ing,” as Mr. Justice Foster justly terms it, 
was finally abolished. 

It is singular that previous to the Stat- 
ute 3 and 4 William III., which expressly 
includes women, this privilege of clergy 
never extended to women, although it is 
clear that by the canon law nuns were 
exempted from temporal jurisdiction. 

The abolition of benefit of clergy to per- 
sons convicted of felony was decreed by a 
statute passed in the reign of George IV. — 
Edinburgh Fournal, 
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KEMMLER’S CASE AND THE DEATH-PENALTY. 


I. 


By Jacosp SPAHN. 


T is the purpose of this paper to take 

issue with an ancient craft to which 
the writer himself belongs. He commences 
by modestly yet firmly premising that no 
man has the right to take another man’s 
‘life but in just defence of his own life. 
And what is true of one man in this plain 
and commonplace respect is true of all 
men, even public executioners. That men 
are gregarious, and so form society, mili- 
tates against no fundamental truth of ethics 
in the premises. Such truth stands out, 
and will eternally abide as much an estab- 
lished fact in the world as any phenomenon 
of the physical universe. 

Legislation, however copious, would not 
pacify the turbulent course of the Niagara. 
The surging stream would still mightily 
hurl its emerald waters over the great 
chasm in the thundering rhythm of the 
centuries past. 





Idle would be an act of | 


Congress to affect the course of the trade- | 


winds. This every person of ordinary in- 
telligence understands. Not so obvious, 
however, is the futility of legislation seeking 
to annihilate or modify incontestable ethical 
facts bearing upon human rights and cer- 
tain well-established psycho-physiological 
phenomena with reference to man; whence 
creep into codes of justice such anomalies 
as capital punishment and innumerable 
crimes, only nominally so, arising from hu- 
man acts neither wrong, nor mischievous, 
nor involving moral turpitude. 

With reference to capital punishment, 
Blackstone quotes, in justification, the an- 
cient law alleged to have been delivered to 
Noah by God himself, to wit: “Whoso shed- 
deth man’s blood, by man his blood shall be 
shed.”! And the great commentator adds: 


1 Commentaries, book iv. p. 9. 





“In other instances they [capital punishments ] 
are inflicted after the example of the Creator in 
his positive code of laws for the regulation of the 
Jewish republic, as in the case of the crime against 
nature. But they are sometimes inflicted without 
such express warrant or example, at the will and 
discretion of the human legislature, as for forgery, 
for theft, and sometimes for offences of a lighter 
kind.” 4 


In Blackstone’s semi-benighted time (still 
quite recent, moreover), some petty crimes, 
and all the graver ones, were punishable 
by death, and most of the last “ without 
the benefit of clergy.” The death-penalty, 
too, was inflicted in a great and curious 
variety of forms.” 

Yet even then the ghastly business of 
killing malefactors generally had its efficacy 
questioned ; for the commentator gossip- 
ingly relates that Elizabeth of Russia abro- 
gated the death-penalty, and relied almost 
wholly upon prison restraint and discipline, 


| to preserve the internal peace of her domains, 


and regulate the public and private morals 
of her subjects. 
Blackstone, therefore, pertinently asks :— 


“For is it found, upon further experience, that 
capital punishments are more effectual? Was the 
vast territory of all the Russias worse regulated 
under the late Empress Elizabeth than under her 
more sanguinary predecessors? Is it now, under 
Catherine II., less civilized, less social, less secure ? 
And yet we are assured that neither of these illus- 
trious princesses, throughout their whole adminis- 
tration, inflicted the penalty of death.” ® 


Simple, garrulous soul, this Blackstone, 
in the face of the current law of his day, 
with the capital penalty inflicted for com- 
parative trifles, sans “the benefit of clergy”! 


1 Commentaries, book iv. p. 9. 


2 Ibid., p. 243. ® Thid. 
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It is passing remarkable that light upon the 
ill-understood subject should have reached 
the hard heart and slow intelligence of civil- 
ized England from the Russias of nearly two 
centuries ago. What the Empresses Cather- 
ine and Elizabeth had each come to reason 
out clearly for herself against the bad precept 
and worse practice of the rest of Europe, 
was by processes of mind rather deductive 
than inductive. It was the result of empiri- 
cism in the premises ; but the empiricism was 
lofty, pure-motived, and truly philanthrop- 
ical,— of a species no longer to be looked 
for from the half-barbarous and retrogressive 
realm of the White Czar, which at present is 
the habitat of the cruelest and most stubborn 
autocracy on the face of the European conti- 
nent, after having been once in a fair way of 
placing itself on the very apex of civilization. 

The core of the question with reference to 
capital punishment essentially rests in the 
trite truism announced at the very begin- 
ning of this short disquisition. As much 
was half suspected by gossip Blackstone ; 
but his mind, trained to the law (a narrow 
business), was not formed either to look into 
or to analyze clearly any consideration involv- 
ing profound psychological phenomena and 
the very metaphysics of moral ethics, as the 
last are related to, and spring from, physio- 
logical conditions. Such had no musty black- 
letter authority, nor, indeed, any owlish hoary- 
oracular pandect-dicta behind them of the sort 
useful to lawyers ; and Blackstone, even as a 
commentator, remained simple Blackstone 
the lawyer, devoting his great literary talents 
to the task of co-ordinating as best he could 
the chaotic results of multifarious English 
case-law into general and sometimes absurd 
propositions. Wherefore, at the outset, let 
it be clearly understood that while the law 
and the lawyer may be quoted herein, this 
excursion into things pertinent to the sub- 
ject in hand will in no wise be limited by the 
peculiar if ancient orthodoxy of the des- 
iccated and incorrigible two. From them 
and their idols, little, indeed, can be hoped 
for or expected just now. 





The object of capital punishment was, 
primarily, to furnish a horrible example that 
would deter repetition of the crime pun- 
ished.} 

Whether the act defined to be a crime 
was in essence vicious, or in fact harmful, 
did not fundamentally concern the law. It 
does not concern the law much yet; which 
circumstance wears about it a grim and 
ghastly gallows-humor to the philosopher. 
Thus it came about that Christ was crucified 
in full view of the Jewish populace; and 
that the crowd round about the place of ex- 
ecution was not only noisy, but as motley as 
it was immense. 

In Old London, whenever sentence of death 
by hanging was pronounced (for there were 
many other death-penalties beside, some 
most blood-curdlingly dreadful), the place 
of execution was an open field, Tyburn, 
where disorderly masses assembled in tens 
of thousands on hangman’s day. Macaulay 
declares that at the execution of Jonathan 
Wild the spectators numbered no less than 
two hundred thousand.? It was a féte oc- 
casion. Labor was suspended as much as 
on any holiday. Upon the gallows, then 
more particularly known as the Tyburn 
tree (a thing of many limbs), the corpses of 
malefactors were generally kept dangling in 
a row, exposed for months to the pitiless play 
of the elements, swaying hither and thither, 
while daws flocked in great black clouds to 
peck at every exposed morsel of carrion (men 
the wretched things had ceased to be, mainly 
dying “without benefit of clergy”). The 
garments of the dangling objects, torn to 
faded shreds, flapped and snapped spectra- 
diabolically with every gust, while the air 
around was rank with the penetrating stench 
of putrefaction. The sight was gruesome, 
kept thus obtrusive to every eye and disgust- 
ing to every nostril, until each poor corpse 
literally blew to pieces, —solely to terrorize all 
persons and warn them, in dumb language of 
the pungentest kind, that the primordial dif- 


1 Blackstone, book iv. p. 11. 
2 Essay on Milton. 
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ference between meum and tuum was a most 
important matter, must bide world without 
end, and be respected universaily accord- 
ingly; that persons must neither kill nor 
steal (over “the value of a shilling” ); that 
there must be total abstinence, too, from 
much else likewise more or less morally rep- 
rehensible or statutorily inhibited through- 
out the unfortunate England of Shakspeare, 
if Englishmen loved life, 

A perusal of the memoirs of the Sansons, 
a visit to the Hotel Cluny, an inspection of 
the torture-chamber of either the Tower of 
London or the Castle of Nuremberg, are 
each capable of throwing a flood of light 
upon the limitless barbarity of the law in 
even highly civilized times, — times, in fact, 
still recent. 

And here we are, the nineteenth cen- 
tury fast waning before us; yet is the light 
about these things scarcely better, despite 
Menlo Park wizards and electricians gener- 
ally? Power to take life, — awful act, involv- 
ing the eternally irreparable, — which society 
arrogated to itself in dark and beclouded 
times, it still arrogates to itself, only “upon 
more humane lines.” The small-talk pun- 
dit might say, “lines hempen no longer,” 
and smirk hugely, were it a joking matter. 
Alas! it is too funebrious for any fun, — 
this pseudo-philanthropical business of ren- 
dering man-killing humane. There be, in- 
deed, thoughtful and sober persons enough, 
who refuse to concede the sufficiency of 
even an alleged divine origin for so fearful 
a power, to justify it against the obviously 
fundamental principles of right which under- 
lie the question, —these principles being each 
founded in a truth of the inexorable, axi- 
omatic kind, notwithstanding legislation or 
other pretended higher edict and sanction 
to the contrary. Are we not sought to be 
befogged? and is not dust in great handfuls 
thrown into our simple eyes by the law as 
it stands no less than by the quasi- philan- 
thropical personages who have had this law 
tinkered, and changed an ancient and due- 
pedigreed mode of lawful killing by the strand 
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into killing by electricity, all for humanity’s 
sweet sake ? 

These personages (alas that they are each 
so eminently respectable, and all so indubi- 
tably sincere about it!) would wantonly rob 
society of whatever deterring influence may 
repose in horror-laden “ ocular-spectacular ” 
example whenever the law deems it neces- 
sary to administer capital punishment. Yet 
such influence alone forms the ground that 
comes nearest to any apparent vindication of 
the death-penalty, though eternally short of a 
justification for it. Metaphorically express- 
ing it, they propose in sober earnest to put a 
candle-snuffer over the condemned, and hide 
the slaughter of him from public sight, by 
having the law take its dread course in the 
silence and secrecy of a secluded enclosure, 
where mortal life is pinched out like the 
flicker of a mean tallow-dip, where the press 
shall be denied admission and hushed, and 
where the ghastliest of tragedies, when fully 
finished, can subserve no good or purpose (if 
it ever did before) to any sorrowing child of 
Adam. Such a course is simply assassina- 
tion ; it is wholly a Star-Chamber proceeding. 
The “removal” of Dr. Cronin, of Chicago, 
was no baser, no more brutal, cowardly, and 
idle a transgression. Who is able here to 
apostrophize the humbug, cruelty, and utter 
fatuousness of the novel proceeding? Who 
will not execrate the crazy crab-movement 
in the boasted progress of things? And we, 
the sovereign people of the foremost repub- 
lic of any age (or, at least, some considerable 
few of us), vaunting ourselves, therefore 
(among other great things), to be the crown 
of all civilization, crowing on such a bediz- 
ened dung-hill ! 

The Kemmler investigation is at an end. 
Referee Becker may report as he will on 
the issues, both of law and of fact. The 
person or persons who constitute the court 
of final review may pass such judgment 
as they deem meet and fair, yet the mo- 
mentous principles of ethics —the rights 
fundamentally involved in the matter — 
will remain unaltered and unaffected. The 
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poor wretch Kemmler signifies little before 
these. Here, indeed, the principles are of 
more importance than the man and his life. 
No question surrounding the subject in 
any aspect discussed can or will be settled 
in manner such as the Kemmlerian or sight- 
blinkered law juridical and judicial here has 
pursued. It does not touch the gist and 
essence of the thing in controversy. Capi- 
tal punishment still remains murder sanc- 
tioned by law. True, if one fairly and suffi- 
ciently established doubt be created in the 
dense muddle of conflicting expert testimony 
against the mere mechanical efficacy of the 
killing method by electricity, it should be 
enough to brand the law’s slaughter by that 
method, and its untried and uncertain if not 
altogether too horrible instrumentalities, as 
wholly unavailable for society’s uses. Herein, 
however, reposes no remedy for the great 
wrong of centuries. The death-penalty should 
not exist. Founded ages ago in the cruelty 
of the Hebrew gospel, that gospel has more 
than ceased to furnish a fair standard for 
present human affairs. It is harsh and fal- 
lible. Nothing in it ever justified a man, 
or body of men, in killing another, unless 
the “ipse dixit fiat” of alleged divine origin 
controls ; be the same with or without suffi- 
cient proof. Wherefore in these enlightened 
days it may surely be claimed, as claimed 
it is in most resonant tone by many voices, 
that reform which does not abolish man- 
killing by law is no reform; that dilet- 
tanti shall be forevermore estopped from 
invoking the superannuated doctrine of re- 
taliation to justify them in groping about 
the four quarters of the American horizon 
to find a substitute for the noose, — dilet- 
tanti who end the brutal quest in chat- 
tering, flippant gabble, by recommending an 
experiment and leaving the people of a great 
State in a brown study speculating over its 
efficacy. 

What is crime, truly? Is it a disease or 
a voluntary inclination? Is‘it an accidental 
moral phenomenon? Is it ever brought on 
deliberately by cultivation to develop finally 
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into uncontrollable habit? Is it hereditary 
and indefinitely transmissible? Does it ever 
repose latent in any case, to spring forth 
sheer spontaneously under the spur of given 
circumstances, all unexpected, unforeseen, and 
unpreventable? Is it a certain purely phys- 
ical peculiarity in the functions of some cra- 
nial tissue ? 

These queries can now be answered. Sta- 
tisticians will aid in the task. The medical 
fact (or rather medico-psychological fact) is 
well established, that certain lesions of, or 
injuries to, the brain will occasion utter 
moral obliquity and even positive vicious- 
ness where the moral sense was originally 
sound and normal; that these lesions or inju- 
ries will, in fact, totally revolutionize func- 
tional activity in the operation of drawing 
sound moral distinctions, to the extent of an- 
nihilating the capability of drawing them 
entirely. 

The revelations of statistics disclose that 
the criminal is a regularly recurring phenom- 
enon. He represents a fixed quantity, con- 
stant in all organized communities. So it 
comes about that a serious question con- 
cerning his responsibility for crime has 
arisen in advanced minds. This question 
has been frequently discussed, yet hereto- 
fore and until quite recently with little 
hope of any universally satisfactory solution 
of all the problems involved, because the 
bellicosely contentious doctrines of free-will 
and predestination were ever stubbornly en- 
twined about and wofully tangled the dis- 
cussion, while the results of natural science 
were ignored. The war of words that has 
been waged in this desolate metaphysical 
region in all thinking ages has on occa- 
sions even compassed the ludicrous and gro- 
tesque; for the medizval sciolists, with 
much idle time on their hands, spent days 
over the query whether it was possible for 
an angel to sin or commit a crime. The dis- 
cussion pro and con here proceeded at white 
heat, just as did the discussion of how many 


| angels could dance on the point of a needle, 


and the discussion whether angels possessed 
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navels. These questions were each delib- 
erately and most exhaustively debated, with 
what results Heaven best knows, since no 
unanimous conclusions are recorded on any of 
the elusive and highly transcendental themes. 
It was metaphysics in her fine-spun way that 
defined two conditions of the mind (soul), to 
wit, — first, free-will, which implied respon- 
sible moral agency, and constitutes the doc- 
trine of one still living school of philosophy ; 
and secondly, an incarnated inevitability to 
certain action, right or wrong, good or vicious, 
wholly controlled by and dependent on cir- 
cumstances or conditions, which made will- 
power in an individual a mere cipher and 
logically excluded responsible moral agency. 
This was predestination, and around it ral- 
lies another school. A third school gallantly 
but vainly seeks to reconcile the doctrines 
of these two. Finally, the materialist in- 
terlopes to flout at all metaphysical schools 
with obstreperous scorn, flavored with not 
a little reason of his own hard, narrow, and 
hopeless kind on the mach debated subject. 
Men never were, and are still not wholly, 
agreed upon what is intrinsically essential 
to make an act bad or wrong, as against 
the manifest moral neutrality of many acts 
statutorily made crimes. 

It is most interesting at this point to quote 
from a standard modern law book which is 
universally accepted as authoritative wher- 
ever the English language is read, concerning 
the grave crime of perjury. The following 
is its very curious contribution :— 


‘‘ Even the religious sanction has been enlisted 
in the cause of falsehood. Particular forms of re- 
ligion allow it in certain cases ; and the truth has 
often been sacrificed by religious persons in order 
to avoid bringing scandal on their creeds.” ? 


Quotations might be made from Macchi- 
avelli’s “ Prince” in an identically similar 
strain as to the layman’s duty to lie, and 
even lie under oath, as circumstances may 
make advisable. 

1 Best, 


Law of Evidence, Introd., p. 18, and 


cases there cited. 














The history of the Christian martyrs goes 
a little farther, and shows that murder can 
be and has been claimed among the things 
that are right. The Roman Catholic Church 
still preserves the anathema maranatha, and 
recounts acts for which it shall be pronounced 
against persons, though not all men are 
agreed in holding these acts to be bad. 

All this complicates the settlement of the 
questions involved with reference to the 
criminal; and hence his case, from having 
been comparatively simple when not under- 
stood or wholly misunderstood, is at the 
present day relegated by advanced minds 
with the case of the insane person, that of 
the habitual drunkard, the kleptomaniac as 
well as the monomaniac, e¢ id omne genus : 
and its principal explanation is heredity, — 
atavism, a psycho-physiological phenomenon 
clearly and distinctly established. In fact, 
the scientific method has displaced and al- 
most wholly excludes the a priori and very 
metaphysical method anciently applied in 
the premises. 

If this latter view and classification of the 
criminal be correct and sound (facts innu- 
merable supporting it from the most authen- 
tic sources), then the law which has obtained 
with reference to the classes of irresponsible 
unfortunates just mentioned and which has 
been formulated for their benefit as well as 
for the benefit of society against them, the 
law concerning their property and personal 
rights, has now a most apt, cogent, and 
wholly new application, namely, to chronic 
and incurable tendency to crime. That this 
should be so is an indubitable fact, and well 
understood by all who have studied the mat- 
ter, with one notable exception. This excep- 
tion, strange to say, is that body of men by 
whom the criminal is most frequently en- 
countered, where his acts would appear to 
be subjected to the closest scrutiny, and his 
version of them to the most skilful investi- 
gation and cross-examination, and where, 
therefore, he ought to be thoroughly under- 
stood, —to wit, the lawyers. Yet they are 
sadly in arrears here. Indeed, the eyes of 
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the average barrister (the very average and 
not over incorruptible ninth part of a man 
who usually constitutes a figure in the legis- 
lative bodies of our republic) and of the 
stupid judge (not always product of bribery 
and caucus-packing, yet always of dense and 
cloudy view in the matter now under dis- 
cussion) are not at all educated to discern 
the true nature of crime and the cause that 
produces the criminal as a common social 
phenomenon. Quote to your average lawyer 
or stupid judge this statement, for instance: 


“In everything which concerns crime, the same 
numbers recur with a constancy that cannot be 
mistaken, and this is the case even with those 
crimes which seem quite independent of human 
foresight, such, for instance, as murder, which are 
generally committed after quarrels arising from cir- 
cumstances apparently casual.” ? 


Quote to him also this statement :— 


“Tt surely must be admitted that the existence 
of crime according to a fixed and uniform scheme 
is a fact more clearly attested than any other in the 
moral history of man.” ? 


Quote to him likewise this statement : — 


“The statistician shows that a certain condition 
of temperature increases the force of a passion, — 
or, in other words, the temptation to a particular 
vice ; and then proceeds to argue that the whole 
history of the vice is strictly regulated by atmos- 
pheric changes. The vice rises into prominence 
with the rising temperature, it is sustained during 
its continuance, it declines with its decline. Year 
after year, the same figures and the same variations 
are nearly reproduced. Investigation among the 
most dissimilar nations only strengthens the proof ; 
and the evidence is so ample that it enables us 
within certain limits even to predict the future.” ® 


Alas! lawyer and judge alike, respectively, 
“as aforesaid,” will impatiently respond that 
his literature does not recognize a precedent 


1 Quetelet, Sur l’Homme, Paris, 1835, vol. i. p. 7. 

? Henry Thomas Buckle, History of Civilization, 
vol. i. p. 21. 

8 W. E. H. Lecky, History of Rationalism, vol. i. 
p. I. 








in what you offer, nor authority in the person 
from whom you quote “as aforesaid,” and 
the same are not controlling to him or his 
learned ilk for any purpose in the wide world. 
Each of this sterile and self-sufficient gentry 
will probably take note, too, that the tome 
from which you cite is neither bound in mod- 
ern sheep nor in the earlier and traditional 
calf, wherefore it has no caste at the bar 
and shall not influence the bench. So each 
denies it respect, and refuses it confidence. 
On this vari- and super-opinionated earth, 
full of doctrines and noisy doctrinaires, there 
are probably no more incorrigible sticklers 
for “ wise saws and modern instances,” than 
these two worthy individuals, providing saw 
and instance savor of the benched bag-wig, 
or some hoary obsoletism, be it as mummified 
even as Egyptian Rameses. Do not feudal 
system and Salic law still essentially hold 
their own in our modern jurisprudence, 
though both are, in fact, among the ghosts 
of dead history and wholly moribund in 
these quick times? Now, the instant this 
jurisprudence as well as our codified crimi- 
nal law are viewed in the clarifying light of 
the facts set forth in the matter above quoted 
(not new by any means, since Quetelet’s 
results were given to the world over half a 
century ago), both become largely ludicrous 
throughout. A certain feeling of contempt 
for them steals over one. It is seen at once 
that the law is all behindhand; that it has 
in no wise kept up with the forward stride of 
the times; that its cut and fashion are of 
a long-departed and wofully misinstructed 
era. At present it is confronted by a con- 
dition of information with reference to the 
true inwardness of crime and criminals, 
which it neither knew nor suspected since 
its origin, which it still leaves unappreci- 
ated, for which it was not formulated, which 
it never contemplated, which will not sub- 
mit to its ancient tests, and is beyond the 
scope of any discovery or measurement by 
its crude, clumsy, superficial, mal-directed, 
and antediluvian methods. Thus it happens 
that the law’s pretended remedies as to crime 
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justice as contradistinguished from the justice 
of the law courts, to an extent which makes 
it practically equal whether the ,law as it 
stands (for the most part) is among the 
things that be, or not of them, so far as the 
first iota of justice is concerned. 

Is it not, has it not always been, a well- 
known fact that a man’s innocence of the 
criminal charge preferred against him is no 
guaranty at all for his acquittal of it? When 
this charge involves a capital crime and the 
man is tried, convicted, sentenced, and exe- 
cuted, despite his innocence and perhaps 
upon only coincidences, or the testimony of 
hired and lying informers, the awful wrong 
done him is forevermore irremediable. Is 
not this, too, well known? And is it not just 
as clear that the imposition of a lesser pen- 
alty, one that left the convicted man at least 
his life, might make possible some degree of 
amends if it should prove later on that the 
poor wretch was innocent and had been 
wrongfully convicted? His liberty could be 
restored, his damage to body and reputation 
fairly compensated, and other due reparation 
had. These are no new considerations. They 
are not advanced as such. Novel, however, 
is the point broached here, to wit, that 
were the man, under the foregoing circum- 
stances, dealt with by law in the light 
that crime is the inevitable effect of certain 
clearly definable natural causes and condi- 
tions, in which the man does not indubitably 
figure as a responsible agent, that crime 
is analogous to disease, — were the accused, 
we say, dealt with, for instance, as rationally 
as a lunatic nowis, a sure remedy against mis- 
takes in the administration of justice, as well 
as a sure preventive of miscarriages of jus- 
tice generally, would exist always ready to 
hand, and the safety of society would in all 
cases be maintained as well as assured. 

In the case of the lunatic, no incarceration 
is permitted beyond the time of his recovery. 
Society has him returned to it the moment 
he becomes rational again. Nor is he ever 
lectured or berated, or held up to the scorn 





fall short everywhere of strict ethico-moral. 








of the people while sick with insanity. 
When cured, his rights and property are re- 
stored to him. Why? Because he is again 
safe to abide within the community. That — 
namely, safety, “safe to abide with” —is the 
sole test in his case. But the individual in- 
carcerated for crime is not dealt with thus 
sensibly. This is particularly true where the 
delinquent’s criminal tendencies are chronic. 
Notwithstanding the incurable character of 
his malady, he is liberated as soon as the 
term of his sentence has expired. No heed 
whatever is taken whether he be safe to 
society when again let loose or not. The 
grave consideration of undertaking or effect- 
ing a cure never plays a part in any action 
or proceeding taken by law with reference 
to the criminal at any stage of the law’s 
business with him. The law simply pun- 
ishes, and the court anathematizes. If, now, 
incarceration and any other penalty inflicted 
upon and paid by him did not correct the vi- 
cious qualities in him so as to make him safe 
for society, the law has accomplished nothing, 
and society is sure again to suffer from him. 
Here one reaches the law’s utter inadequacy 
in the premises. It has operated upon the 
criminal, against him, and with most im- 
posing and expensive ceremonial about him. 
It has spent itself and every one of its pecu- 
liar forces fully concerning him. His case 
has been duly adjudicated by the cumbrous 
and complex machinery of the court, down 
to the part played by the meanest bum- 
bailiff who participated in the solemn trans- 
action. He has been ingeniously and 
thoroughly prosecuted, the jury have found 
him guilty, the court has frowned awfully 
upon his crime and scolded him for being 
convicted of it, and to crown all, the penal 
code has been consulted for the measure of 
his punishment. He is duly sentenced. He 
stands this punishment. In time he gains 
his liberty again. Yet is the danger to so- 
ciety from this malefactor when liberated 
as unlimited as that from a lunatic left at 
large; and likewise is all the solemnity 
eventually proved a farce. 


(To be continued.) 
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MASTER McKENZIE’S GOODIES. 


WHARTON v. McKENZIE. (5 Ad. & Ell. 606.) 


By Irvinc BRowne. 


[The treats of an infant undergraduate at College are not necessaries.) 


_ went to Oxford University 

A youth of fashion and of high degree; 
To pine in precincts he reluctant felt, 
And so in lodgings in the town he dwelt. 
He had respect from provost and from don; 
His “governor” was governor of Ceylon, — 
Immortalized in missionary hymn, 
Though in geography its place is dim, — 
That land where heathen bow to wood and stone, 
But in their blindness they are not alone. 
He had what made him to all tradesmen dear, 
An income of two thousand pounds a year; 
And they fell down unto a calf of gold, 
As did the Israelites in days of old, 
And in subservient superstitious zeal 
They made obeisance to the younger veal. 
This babe got measles and an inflammation, 
Which gave the doctors awful consternation. 
His medical advisers ordered quiet, 
And very simple, unexciting diet, — 
For instance, fruit and ices, marmalade, 
Confectionery, — very sore afraid 
That grosser victualling might carry off 
This nursling patient in consumptive cough. 
In worst of doctors’ Latin it was writ; 
The following was something like to it: 


“ Fruges terre quant. suffi. ; 
Confectiones sacchari ; 
Marmalad. Cydoniz ; 
Etiam glacies, recipe. 
Edita sunt ad libitum. 
Excitat. prohibitum.” 
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One Wharton did this queer prescription fill, 
And thirty-three pounds sterling was his bill; 
For the sick lad invited all his mates 

To help consume these nauseating cates. 

And what a wild debauch those chappies had, 

In reckless dissipation rushing mad, 

With noise and laughter waking half the town, 
And stuffing sweets with naught to wash them down! 
But when the bill was borne on spicy breeze 

To Ceylon’s isle, the prospect did not please 
The governor, who in that realm grown hot, 
Declared that Wharton might just go to pot. 

It angered him that while he pined with heat 
He had to pay for cooling things to eat; 

He thought of Lazarus and Abraham, 

Who would n’t spare a drop for Dives’ damn ; 
While he was roasting in the isle of spices, 

He had no mind for marmalade and ices, 

In which his son and heir luxuriated ; 

And so he Wharton’s bill repudiated. 

A grosser wrong was never perpetrated. 
Wharton, with indignation agitated, 

Haled him into the Queen’s dread judgment-hall ; 
But there his quest was barren, after all. 

Though counsel urged that this was medicine, 
The judges thought that argument too thin, 

For though such boluses for one might pass, 
There was no need to physic the whole class ; 
Though babes with measles might break out in schools, 
The court would not break out of settled rules; 
The doctor lawfully might treat the lad, 

But he no right to treat his playmates had ; 
Such dose heroic was unnecessary 

For any youth zm statu pupillare. 


This case is of the first authority, — 

See Brooker v. Scott (Meeson & Welsby); 
And later, in the Cambridge county court, 
Miller v» Young—I haven’t the report. 
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CARUTHERS HALL. 


THE LAW SCHOOL OF CUMBERLAND UNIVERSITY. 


By CHANCELLOR N. GREEN. 


UMBERLAND UNIVERSITY was 
established at Lebanon, Tenn., in 
1842. It is under the immediate care of 
a religious denomination known as Cum- 
berland Presbyterians, which is a large and 
influential branch of the great Presbyterian 
family. The section of country lying in the 
vicinity of the Cumberland Mountains and 
the Cumberland River was called in earlier 
days the “Cumberland country.” It was 
here this denomination of Christians origi- 
nated; hence the name. The academic 
department of the institution was the only 
one in full operation until 1847, when the 
Law School was established. 





Hon. Robert L. Caruthers was President 
of the Board of Trustees. His brother, 
Abraham Caruthers, was a judge of the 
Circuit Court, and lived in the county of 
Smith, which adjoins that of Wilson, in 
which the University is situated. After 
much persuasion, and after a guaranty by 
his brother Robert that he should receive 
an income as Law Professor as large as that 
he was getting on the bench, Judge Abra- 
ham Caruthers resigned, and became the 
first Professor of Law in Cumberland Uni- 
versity. He delivered his Inaugural Address 
in July, 1847. This address is a remark- 
able production, which but for its length 
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might here be given entire. It was printed, 
by order of the Board of Trustees, in pam- 
phlet form, and afterward copied into the 
“ Legal Journal,” published in New York. 
After but little advertising the Law School 
was opened in October of the same year. 
No room had as yet been prepared for the 
Law class, and in consequence the first reci- 


tation was in the office of Judge Robert L.. 


Caruthers, at that time a practising lawyer. 
There, on the first day of the term, the new 
professor was met by seven young men. 
The number of students increased during 
that term to thirteen. This was considered 
encouraging. 

At that time the Professor was just get- 
ting out of press his first edition of “The 
History of a Lawsuit.” It was a small 
work of forty pages octavo. Afterward it 
grew under his own hand to be a large law 
book of six hundred pages, and has acquired 
a reputation almost as extensive as that of 
its author. The work has recently been re- 
vised, annotated, and greatly improved by 
the Hon. Andrew B. Martin, of the present 
Law Faculty. The first lesson was recited 
from this book. 

The present Chancellor of the University, 
Nathan Green, Jr., was among the seven 
youths who composed the nucleus of the 
first Law class in Cumberland University. 
Several of them had undertaken to study 
law at home in the ordinary way; that is, in 
lawyers’ offices. They found great difficul- 
ties in this method. Lawyers in full prac- 
tice have but little time to bestow upon 
their students, and this at irregular and un- 
certain periods. The lawyer is not himself 
trained and devoted to the business of teach- 
ing. He may be a great advocate or a pro- 
found jurist and at the same time a very 
poor instructor. Studying in a law office 
involves many interruptions from various 
sources: clients, friends, and idlers inter- 
fere. Besides, there is absent the powerful 
stimulus of a class. 

Those of the seven students who had 
tried it, found a vast difference between 





that method of learning the law and this 
upon which they were just entering. Here 
they had an able man, and one of the best 
lawyers of the country, devoting to them the 
whole of his time and great talents. He had 
given up every other pursuit. He had noth- 
ing else to think about, and he went into his 
new business with enthusiasm and zeal. 

Here also they had in their text-book, in 
plain language, the manner of beginning and 
conducting a lawsuit through all its stages. 
This was explained by their teacher, and 
then, to make certain that they understood 
it, they were themselves required to prepare 
and present the different phases of a law- 
suit. They were made practising lawyers 
on the spot. They had their sheriff, their 
jurors, and their judge, as well as their fic- 
titious client. It may be well imagined 
how interesting, how new, and how differ- 
ent to them the study of law now seemed, 
compared with the old method of reading 
in an office. 

The old system of lectures which had 
been universally adopted in the professional 
schools in the United States was utterly 
discarded. Judge Caruthers reasoned that 
the science of law should be taught like 
any other science,—like mathematics, like 
chemistry. So, instead of adopting a new 
method, he simply resorted to old paths. 
He assigned a given portion of the text 
every day, and upon this he rigidly ex- 
amined every student ; and the student was 
required to apply his knowledge through 
the moot courts, from the time of his matri- 
culation till his pupilage was ended. It is 
not strange that the plan soon became 
popular. 

The first session there were thirteen ma- 
triculates, the second term twenty-five, the 
third term forty; and so the numbers in- 
creased from year to year, until the Law 
School of Cumberland University numbered, 
in the year before the late war between the 
States, one hundred and eighty students. 
The second year of its existence (1848), it 
became manifest that the experiment would 
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be successful. There were more students 
and more classes than one teacher could 
properly instruct. 

The trustees elected Hon. Nathan Green, 
at that time one of the judges of the Su- 
preme Court of Tennessee, and Hon. 
Broomfield L. Ridley, one of the Chancel- 
lors of the State, additional professors ; 
which positions they accepted. These gen- 
tlemen for several 
years devoted only 





and one of the first graduates of the school, 
was chosen. He had been since 1849 en- 
gaged vigorously in the pursuit of the pro- 
fession in Lebanon, Tenn. He at once 
abandoned the practice and gave his whole 
time to the work. Afterward, in 1859, John 
C. Carter, son-in-law of Judge Caruthers, 
was appointed an additional professor, but 
he continued only one year. 

Thus at the break- 
ing out of the war, in 





their court vacations 
to the work of the Law 
School. But this was 
not satisfactory, as it 
often threw the whole 
burden upon the resi- 
dent professor. Judge 
Green was_ induced, 
therefore, to resign his 
position on the Su- 
preme Bench and give 
his whole time to the 
school. This he did 
in 1852. Judge Rid- 
ley’sservices were then 
not needed. Judge 
Green had been on 
the Supreme Benchfor 
more than twenty 
years. Hehad become 








1861, there were three 
teachers giving their 
whole time to the 
school, and there was 
full employment for 
them all. Many young 
gentlemen whose par- 
ents were planters and 
men of large means, 
attended the school 
in order to make them- 
selves more accom- 
plished citizens, and 
without intending to 
follow the profession 
as a business. 

At the time of the 
issuance of President 
Lincoln’s _ proclama- 
tion on the 13th of 








well known to the pro- 
fession in Tennessee 
and to the country in 
general. He was in 
the fulness of his intellectual manhood. 
Thus adding his great reputation and ripe 
experience to the splendid abilities of the 
first professor, the two could not have failed 
to attract the youth of the country. They 
flocked around them as the youth of Athens 
used to gather about their great philoso- 
phers. The success of the school during 
their administration was unparalleled. They 
toiled zealously and faithfully together un- 
til 1856, when another professor became 
necessary. 

Nathan Green, Jr., son of Judge Green, 
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April, 1861, calling 
for troops to suppress 
the insurrection, the 
school was enjoying 
the highest degree of prosperity. But 
scarcely a week had elapsed after that nota- 
ble event, before the school was entirely 
broken up and the exercises ceased. Most of 
the young men went to their homes at once. 
Some enlisted as United States soldiers to 
fight for the Union; but the great mass, 
being from the South, became Confederate 
soldiers. During the war nearly every 
alumnus of the school was engaged in actual 
conflict. Many were killed in battle, many 
died in the army, and many were maimed 
for life. So great was the upheaval and so 
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thorough was the change on the face of 
Southern society as the result of the war, 
that it has been found impossible to trace 
the history of most of these young men. It 
is known that many of them became officers 
in the army on the one side and the other, 
some rising to considerable distinction. 
During the hostilities Judge Green, the 
oldest man among the law professors, re- 
mained quietly at home. He deplored se- 
cession and disunion. He loved the Union, 
and in his youth had given proof of his 


devotion by enlisting and serving as a | 
In all his | 


soldier in the War of 1812-1815. 
speeches and lectures he had argued and 
spoken for the integrity of the Union of 
our fathers. Upon the subject of slavery, 
although himself a slaveholder, he had 


adopted and expressed the opinion that | 


slavery was an evil morally, socially, and po- 
litically, —a sentiment which Mr. Jefferson, 
Mr. Clay, and many other Southern states- 
men had uttered long before. He insisted, 
however, that it was an evil to the master 
rather than to the slave, but that in the 
providence of God it had been a great in- 
cidental blessing to both races. He denied 
with great vehemence the right of the people 
of the North, by congressional legislation, 
to interfere with the institution either in 
the States or Territories. When therefore 
the issue came, he took distinct and un- 
equivocal ground in favor of resistance on 
the part of the South. His opinions were 
well known and freely expressed; still he 
was not molested, either in person or prop- 
erty, by the United States troops, who oc- 
cupied the country much of the time. This 
was due, no doubt, in part to his gray hairs 
and quiet demeanor, and in part to the influ- 
ence of certain distinguished men who were 
Unionists and who were his warm personal 
friends. 

Judge Caruthers was equally a pronounced 
friend of union and opposer of secession. 
On several occasions, in addressing the 
students before the public, he uttered the 
most eloquent and burning sentiments in 








favor of an undivided country. But when 
the proclamation of the President came 
asking the people to volunteer to fight 
their brethren of the seceded States, and 
it became evident that every man must 
make his choice, he too determined to go 
with his people, and did not hesitate to 
advise resistance. He was elected to the 
Lower House of the Legislature of Ten- 
nessee from the county of Wilson in 1861, 
and served in the body that pronounced 
a separation of the State from the Union. 
When the country was occupied by the 
soldiers of the United States, apprehending 
an arrest, he left his home and went to the 
town of Marietta, Ga., where, away from his 
family and friends, he died among strangers 


| on the fifth day of May, 1862, in the sixtieth 


year of his age. 

Thus departed one of the purest men and 
one of the greatest lawyers ever produced 
in this country. Judge Caruthers left but 
one legal work ; that is his far-famed “ His- 
tory of a Lawsuit,” which is still a text- 
book in the school which he founded, and 
is upon the shelves of the lawyers and 
judges in every town in Tennessee and in 
many other States. 

John C. Carter, who was a law professor 
for a short time, became a brigadier-general 
in the Confederate army. In the attack on 
the Federal forces at Franklin, Tenn., in 
December, 1864, he was mortally wounded 
and died in a very short time afterward. 
He lost his life not in an effort to perpetuate 
slavery, not simply from a desire to dismem- 
ber the union of States, but in a conscien- 
tious belief that it was necessary to fight in 
order to preserve some of the cherished 
doctrines of the Constitution which were 
supposed to be threatened. Upon this 
ground thousands of the best and noblest 
sons of the South fought, and thousands fell. 
Not that they loved the Union less, but the 
principles of the Constitution—as they 
understood them — more. 

Judge Ridley, who before the beginning of 
the war had resigned his place as law profes- 
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sor, and who was then one of the oldest and 
most distinguished Chancellors in the State, 
was also an ardent supporter of the Southern 
cause; and although he did not serve in 
the line or in any office relating to the Con- 
federacy, he gave it his unqualified adhe- 
sion. When his section was occupied by 
Federal troops, he went to Georgia, where 
he remained until the close of the war, when 
he returned to Ten- 
nessee and _ settled 
with his family in 
Murfreesboro. His 
capacious and elegant 
mansion in the vicin- 
ity of that town had 
been destroyed by the 
Federal soldiers. He 
therefore began at 
once the practice of 
the Jaw for a support, 
and soon acquired an 
abundance of busi- 
ness, which he con- 
tinued to enjoy until 
his death. This sad 
event occurred Au- 
gust 10, 1870. Like 
Judge Caruthers, he 
died as he had lived, 
—a Christian. Both 
had long and faithfully 
served as ruling elders 
in the Cumberland 
Presbyterian Church. 

During the war the University buildings 
in which the Law School was taught were 
destroyed by fire. They had been finished, 
in respect to some important additions, just 
before the strife began. It is due to truth 
to say here, that although the buildings were 
occupied by United States negro troops, 
and that part of the country was in their 
possession, this reckless and unnecessary 
destruction was not committed by them. 
Nor, indeed, was it an accident. Several 
thousand Confederate cavalry were on a 
raid in the vicinity. A detachment was 
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sent to Lebanon, before whom the negro 
troops retired to Nashville, which was the 
nearest strong Federal post. A Confederate 
Major in command of the detachment, who 
had been a law student in former years, af- 
fected great indignation that his Alma Mater 
should be made barracks for negro soldiers ; 
so, in his wrath and in his folly, he ordered 
the buildings to be burned. The loss was 
a most serious one to 
all departments of the 
University. General 
Wheeler promptly 
placed the officer 
under arrest, but that 
did not restore the 
buildings. As_ the 
news of the catastro- 
phe spread over the 
country, while the civil 
conflict was still rag- 
ing, hundreds of the 
alumni of the Uni- 
versity felt and ex- 
pressed the deepest 
indignation and most 
profound regret. 

The war ended in 
April, 1865. Of the 
four law teachers, two 
were dead, and Judge 
Green, then in his sev- 
enty-fourth year,wasin 
very feeble health. He 
had been attacked in 
1863 with a severe pneumonia, from which he 
never fully recovered. He had, however, suf- 
ficient strength to engage in a limited prac- 
tice of his profession, from which he derived 
some income. In view of his health and 
advancing years, he was at first averse to 
the proposition to reopen the Law School. 
After some persuasion, however, he con- 
sented that his name might be used as one 
of the professors, not expecting that he 
would ever do much work. 

Accordingly the announcement was made 
that the Law School would be reopened on 
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the first Monday in September, 1865. The 
mails had not been re-established in the 
South, except between a few of the more 
important towns. The means of communi- 
cation, therefore, were limited ; still an effort 
was made to advertise the school, mainly by 
circulars sent from hand to hand. About 
twenty young men appeared at the opening 
of the term. The character of the students 
whoentered theschool 
this year was remark- 
able. Every member 
of the class had been 
a soldier in the late 
war; several had been 
officers. One _ had 
been a Confederate 
general, and one a 
Federal colonel. They 
were all fresh from 
the field of strife. It 
was true here, as else- 
where, that, having 
laid down theirarms in 
good faith and agreed 
to keep the peace, they 
were willing to abide 
faithfully by the con- 
tract. The soldier 
students were gallant 
and some of them 
scarred men, who had 
fought on different 
sides, but were now 
in perfect accord in 
their social relations. 

In the spring of 1866 the Law School 
was subjected to a great calamity. There 
were now two classes and upward of thirty 
students. Judge Green undertook to teach 
the more advanced students, but it was too 
much for his strength. He taught them a 
few weeks and gave way. He went to his 
bed, and after a confinement of one week, 
passed away. Hedied on the 30th of March, 
1866. The law students gathered around 
his remains with the affection of children. 
They were his pall-bearers and among the 
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chief mourners. Some supposed that this 
event would result in the disbanding of the 
students, and the breaking up of the school 
itself. But these magnanimous soldier stu- 
dents decreed otherwise. They entered into 
a compact to stand by the only surviving 
professor, until another teacher could be 
procured. None of them left until the end 
of the term. 

In a few months af- 
terward Hon. Henry 
Cooper, at that time a 
judge of the Circuit 
Court, was elected Pro- 
fessor of Law. He 
was comparatively a 
young man, not ex- 
ceeding forty years of 
age. He had for sev- 
eral years occupied 
the bench, and had 
made for himself quite 
a reputation for ability 
as a lawyer and for 
purity as aman. In 
addition to this he 
possessed great ur- 
banity of manner and 
gentleness, and was 
therefore well calcu- 
lated to be an in- 
structor for young 
men. 

The whole number 
of students during the 
year 1865-1866 was forty-three. Instead of 
the number diminishing, as many appre- 
hended, on account of the death of Judge 
Green, there were during the year follow- 
ing as many as seventy-seven students, — an 
increase of thirty-four. Great as was the 
fame of this venerable man whom death 
had removed, the character of the school 
was sufficient to sustain the loss. 

It is a happy providence that all the 
wisdom and all the skill in a particular de- 
partment are not buried with our fathers. 
However important they may be to any en- 
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terprise, others are sure to be raised up to 
fill their places. After teaching in the Law 
School two years, Judge Cooper resigned, 
moved to Nashville, and engaged in the 
practice of the law. He was in a short 
time elected to the Senate of the United 
States. At the expiration of his term he 
became interested in the ownership of a 
silver-mine in Mexico. On a certain day, 
when riding through 
the country in the 
vicinity of the mine 
in company with a 
friend, they were set 
upon by highway rob- 
bers, who fired upon 
them, killing the judge 
instantly, while his 
friend made his es- 
cape. Judge Cooper 
was a popular and 
efficient law professor. 
He discharged his 
duties in the school 
as he discharged every 
duty, public and pri- 
vate, faithfully and 
conscientiously. 

In 1868 Hon. Rob- 
ert L. Caruthers was 
elected Professor of 
Law, and began regu- 
lar work in the school. 
He held the position 
until two years before 
his death, which occurred October, 1882. 
He had practised law much of his life, and 
was one of the most distinguished members 
of the bar in the country. He held many 
positions of trust, having been attorney-gen- 
eral in one of the judicial circuits, member 


HENRY 


of the Legislature of Tennessee, member of | 
Congress of the United States, member of | 
the Confederate Congress, Confederate Gov- | 
| so that it might be accomplished in one col- 


ernor elect of the State of Tennessee, and 
for more than ten years one of the judges of 
the Supreme Court. 

In 1878 Andrew B. Martin was elected an 


additional professor, but did not enter fully 
upon his duties until 1880. He was a grad- 
uate of the Lebanon Law School in the 
class of 1858. He had represented the 
county of Wilson in the Tennessee Legisla- 
ture, in which body he was made chairman 
of the Judiciary Committee, which position 
he filled with distinction. He had acquired 
a large practice in his profession, and was 








| are here frankly stated. 


noted for his skill in 
debate and often for 
his fervid eloquence. 
After entering upon 
the work in the Law 
School he found it 
necessary to abandon 
practicealmost wholly. 
He was made Presi- 
dent of the Board of 
Trustees, which posi- 
tion he still holds. 
Lincoln University in 
Illinois bestowed upon 
him the merited com- 
pliment of LL.D. Dr. 
Martin was selected 
for the position which 
he now holds, on ac- 
count of his remarka- 
ble aptness for that 
work. Laborious, 
clear-minded, enter- 
taining, and instruc- 
tive, he cannot fail to 
interest young men. 
Until 1853 the course of study required 
two years in school. The faculty, however, 
allowed young men to enter at any stage, 
giving them credit for what they had read 
at home. Experience convinced them that 
it was better to reduce the course so as 
to enable students to complete it in fifteen 
months. This reduction was made in 1853. 
In 1871 the course was still further reduced, 


COOPER. 


The reasons for this change 
While the fifteen 
months’ course existed, it was observed that 


legiate year. 
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very few who began with the Junior class 
continued regularly through the Middle and 
Senior classes. They would drop out at 
the end of the first term, read the books of 
the Middle class at home privately or at a 
lawyer’s office, and come back and enter 
the Senior class upon examination ; or else 
they would read the Junior course at home, 
enter the Middle class upon examination, 
and remain through the Senior term. So 
they could really be kept in school but 
two terms of five months each. Our young 
men, for the most part, are limited in their 
means, and are not able to remain in school 
longer than is absolutely necessary; and 
in many cases it is important that they 
should go to work for themselves as soon 
as possible. This they will do whether we 
graduate them or not. 

For these reasons we have shortened the 
time and lessened the expense, and this we 
think has been done without omitting from 
the course of study a single important legal 
topic. By diligent application on the part 
of the student and the faithful assistance 


of his teacher, to which must be added the | 


helpful method of instruction adopted here, 
a young man may with the least outlay of 
time and money obtain, not only a knowl- 
edge of the law contained in the leading 
American text-books, which constitute the 
course of study, but also the advantage that 
comes of thorough drill in practice. 

We may be told that it once required 
an apprenticeship of seven years, before 
our English ancestors would allow the attor- 
ney to engage in practice. That may have 
been necessary then, but it is not now. 
Anciently the law was diffused through 
many books, most of which were reports. 
Years of labor and observation in office 
and in the courts were necessary to give 
beginners any proper notion of the law it- 
self and the practice; but now Blackstone, 
Kent, Story, Greenleaf, and others have 
collected the principles of jurisprudence 
from the vast number of reports, and have 
arranged, digested, and reduced them to sys- 
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tem, and have brought them within a small 
compass. They have done for us what the 
British student had to do for himself. 

It is certainly, therefore, not hazarding too 
much to say that the modern diligent student 
can accomplish more in one year than the 
ancient student could in seven,— just as 
the modern railroad train can travel farther 
in one day than our forefathers could 
have gone with their road-wagons in ten 
days. 

Law schools cannot make a lawyer in one 
year, or even in three years. One must learn 
by long practice and experience. He is not 
likely to be trusted at first with more than 
he can accomplish. He must make mistakes 
and meet reverses, and these are necessary 
in order that he may grow, — just as the tree 
must be shaken by the winds, pinched by 
the frosts, scorched by the sun, and thun- 
dered at ‘from the clouds, before it can reach 
the stage of stalwart treehood. Why not, 
then, give him a start in some good law 
school, grant him a license, and let him take 
what small cases he might be trusted with ? 
What else would more powerfully stimulate 
On what plan would he be more 
likely to feel encouraged? Why should we 
Americans keep our young men in the stu- 
dents’ limbo, because our English ancestors 
did many years ago? 

The course of study is as follows : — 


Junior Ciass. 


Caruthers’ History of a Lawsuit; Stephen’s 
Pleading ; Kent’s Commentaries, 3 vols. ; Green- 
leafs Evidence, vol. i. ; May on Insurance ; Field 
on Corporations. 


SENIOR CLASS. 


Kent’s Commentaries, vol. iv. ; Barton’s Suit in 
Equity ; Story’s Equity Jurisprudence ; Bishop’s 
Criminal Law ; Parsons on Contracts. 


Here are seventeen volumes, all standard 
works, containing nearly 15,000 pages, and 
covering every subject of the law ordinarily 
encountered by the practitioner. 
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THE PLAN OF INSTRUCTION. 

The virtue of any plan of instruction must 
consist of two things: (1) it must cause the 
student to work, or, in other words, to study 
diligently ; (2) it must so guide and direct 
his work, that in the best way and in the 
shortest time he may be qualified to practise 
law. The plan here is to give the student a 
lesson every day, and examine him the next 
day carefully and crit- 
ically. He must an- 
swer questions in the 
presence of the whole 
class. This will in- 
sure the closest appli- 
cation of which he is 
capable ; for indolence 
is sure to sink him to 
a degraded position. 

This method is far 
superior to the plan 
of studying in the 
lawyer’s office, or to 
the old law-school plan 
of teaching wholly by 
lectures. Neither of 
the latter has any- 
thing in it to secure 
application. The stu- 
dent is brought to no 
daily examination to 
test his proficiency. 
Indeed, all that is cal- 
culated to stimulate 
him to constant, la- 
borious application is wanting. 

The student ought to have such a course 
assigned him, and be conducted through it 
in such a way, that he will understand, at the 
end of his pupilage, the greatest amont of 
pure, living American law, and will know 
best how to apply it in practice. We have 
made our course American. Important as it 
is to trace the history of the law from its 
original sources, through all its mutations, 
yet this is not the most important or appro- 
priate work in preparing the young man for 
practice, The useful and the practical, the 
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law of to-day and the mode of its application, 
are what the young man needs when he en- 
ters on his professional career ; and these the 
law school should give him. He will have 
abundant leisure, and, if his ambition be 
rightly stimulated, he will enter more largely 
into the origin and philosophy of the law in 
after years. 

In this Law School the object has been 
and is to direct the 
minds of students to 
what is most impor- 
tant in the text-books, 
to teach them what 
is and what is not 
settled, to correct the 
errors into which 
they may fall, to dis- 
pel the darkness that 
hangs upon many 
passages. This has 
been found necessary 
every day and at 
every step of their 
progress. 


Moor Courts. 


The art of the pro- 
fession can only be 
learned by practice, 
and is as necessary a 
preparation as_ the 
learning of the science. 
If the student learns 
the art at the bar, it is 
at the expense of his client ; if he learns it 
in school, it is at his own expense. Moot 
courts have been kept up since the origin of 
the school, and consist not merely in de- 
bating questions of law, but in cases an- 
nounced in various forms to each student, 
on which he is to bring a suit and another 
is appointed to defend it. There is a regular 


| clerk and sheriff, the students performing 


| 
| 


the duties of the officers. The plaintiff's 
attorney gives his prosecution bond, issues 
his writ, makes the proper returns on it in 
the name of the sheriff, and files his declara- 
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tion. The defendant’s attorney examines 
the papers, moves to dismiss the suit, or 
pleads in abatement, or demurs, or pleads 
to the merits. If he fails to make defence 
in proper time, the plaintiff takes judgment 
by default against him. In many of the 
cases the attorneys are required to present 
their evidence in the form of depositions, 
containing original and cross-examinations 
of the witnesses; and in some cases oral 
examinations are allowed in the presence 
of the court and jury. The benefits result- 
ing to the student from such practice are ob- 
vious. When the case is ready for trial a 
jury of students is empanelled, the evidence 
on each side introduced, the cause argued, 
and the jury charged by the court. Their 
verdict is rendered, and judgment and exe- 
cution follow. Motions for new trial are 
made and overruled, and appeals taken to 
the Supreme Court. And so the suit at law 
is carried through all its phases. 

Equity cases are in like manner announced, 
and suits commenced and carried through 
all the processes known to the Chancery 
Court. Cases are so framed as to put the 
student under the necessity of preparing 
the various kinds of instruments that are 
used in the transactions of men. Thus the 
moot-court system not only indoctrinates the 
student in the elementary principles of law 
involved in his cases, but also in the law of 
remedies. It trains him also to the discus- 
sion of facts, and to the exercise of that tact 
so important in real practice. 

In addition to these regular courts over 
which the professors preside, the students 
organize themselves into clubs and have 
courts of their own, electing their own 
judges and other officers, and preparing 
their own cases. In this way their spare 
time is spent pleasantly and profitably. 

The professors do not keep marks indi- 
cating the standing of the student. It is 
thought the stimulus afforded by the pres- 
ence of the class and a careful examination 
of every student every day are sufficient. 
As a rule the student who merits high grad- 





ing does not need the incentive, and he 
who does not deserve it would do no better 
by reason of it. At one time it was the 
practice to have a valedictorian in the gradu- 
ating class, and he was chosen by a majority 
vote of his fellows. This, however, did not 
work well. It frequently happened that the 
valedictorian was selected because he was 
a favorite, or on account of his fine declama- 
tory powers, or because he was a member 
of some influential college fraternity. The 
matter finally came to be a serious one. 
Students who desired the honor began to 
electioneer for it while members of the 
Junior class, and there were often rival 
candidates. In the course of the canvass 
hard feeling was sure to be engendered, 
and even bloodshed sometimes threatened. 
These student feuds became a nuisance and 
astench. The faculty, intending to remove 
the cause, took into their own hands the 
appointment of valedictorian. Nor, indeed, 
was this satisfactory. It was ascertained in 
a little while, at the beginning of each term, 
which of the students were striking for the 
prize, and all could see that the choice would 
be confined to one among perhaps a half 
dozen. The result was that those students 
who discovered that they were distanced 
grew jealous of the contestants, and what 
was worse, relaxed their own efforts to do 
well. Still another difficulty presented it- 
self. It is well known that the best student 
is not always the best speaker. The pro- 
fessors, therefore, in awarding the valedictory 
to the best student, sometimes presented to 
the audience an awkward, ungainly fellow, 
who mumbled his piece so as to make the 
whole affair rather ludicrous. Furthermore, 
it now and then occurred that two or three 
of the contestants were so nearly equal as to 
make it impossible to discriminate justly 
between them. Indeed, on one occasion 
the faculty appointed two valedictorians, 
not being able to decide which was su- 
perior to the other. These considerations 
induced the faculty to abolish the honor 
entirely. 
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Something should be said here of the 
government of this school. 

Law students are subjected to the same 
rules which apply to young men in the other 
departments of the University. During the 
early years of the institution there was a 
regular code of by-laws. The book contain- 
ing them was not as large as the Code of 
Tennessee, but it contained mandates, pro- 
hibitions, injunctions, 
and regulations which 
entered into all the 
details of student life. 
They directed how he 
should study, when, 
and with whom. They 
indicated how he 
should meet and treat 
the professors; they 
prescribed his up-ris- 
ings and his down-sit- 
tings. A copy of this 
was handed to each 
matriculate. To en- 
force these laws, moni- 
tors were appointed. 
A system of espionage 
wasestablished. Once 
in the week laggards, 
delinquents, and other 
violators of the law 
were arraigned before 
the faculty. Charges 
were preferred by 
the college prosecutor, 
and the cause tried in public. It is easy 
to see that such a state of things could 
not long exist. The whole system was de- 
tested by the students and faculty as well. 
Since the re-organization of the University 
and Law Department after the close of the 
Civil War, the old code has been entirely 
abandoned, and a new one adopted, as re- 
markable for its brevity as the old one was 
for its prolixity. As it will require but 
little space, it is here given entire: ‘“‘Sem- 
per przesens, semper paratus.” The stu- 
dent is expected to be present and prepared 

Io 
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every day. All who have experience with 
young men know that those who attend 
class regularly and recite well when there, 
are not likely to be insubordinate, trouble- 
some, or dissipated. The better to insure 
his presence, however, the name of every 
student is called. Should he be reported 
ill, the matter is looked into, and if at all 
serious, he is visited by some member of 
the faculty. If absent 
frequently and with- 
out excuse, he is ad- 
monished or informed, 
in aggravated cases, 
that he cannot be 
graduated. A rule 
which is rigidly en- 
forced is that every 
student must be pres- 
ent or examined on all 
the law in the whole 
course. Careful atten- 
tion to these matters 
secures, in general, 
good order in and out 
of school. Further- 
more, it is announced, 
at the beginning, that 
every student is pre- 
sumed to be a gentle- 
man. He is so recog- 
nized by the faculty 
upon the streets as 
well as in the college 
halls; and knowing 
what is expected of him, he rarely fails to 
come up to the standard. Now and then it 
has occurred that students have been disor- 
derly and dissipated to such an extent as to 
require notice. In such cases they are qui- 
etly called up, and an opportunity given for 
repentance and reformation, which, if they 
do not improve, results in their enforced re- 
tirement from the school. The reins of 
government are held so loosely that the gov- 
erned feel no pressure, but so firmly that 
they can be tightened ina moment. After 
more than twenty-five years of experience, it 
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has been demonstrated that this method of 
government is infinitely superior to the old 


one. The machinery of the University upon | 


this plan works like a well-lubricated engine, 
with but little friction. 

As to final examinations, there are none. 
The daily examination of every student ena- 
bles the professors to know their exact merit. 
It might happen that a poor student, by 


| 


| 


dent, in the plan of daily examinations over 


| the lecture system. The truth is, the law is 


in the text-books. The professors can no 
more make law than can the student, and 
very few of them can state it with more 
clearness than it has been written already. 
All that the lecturer can possibly do is ac- 


| complished by the questioner, who, when he 
finds the student’s difficulty, can remove it 

















CUMBERLAND UNIVERSITY BUILDING. 
(Burned in 1864.) 


cramming or some other device, would come 
out of the final examination with flying col- 
ors; while on the other hand, a student of 
real merit, owing to a want of self-possession 
or the presence of his evil genius, might 
make a failure. It is thought better, there- 
fore, to form an estimate of his worth, based 
upon the two hundred examinations to which 





| 


he has been subjected ; and herein lies the | 


infinite advantage, both to professor and stu- 


on the spot. In the course of a careful ex- 
amination it can be ascertained where com- 
ment is needed, and it can be given at once. 
Two hours thus spent — the student being 
allowed to ask questions himself —cannot fail 
to interest the class greatly, and to illumine 
the dark parts of the text; in this manner 
a student’s merits can be best ascertained. 
It may be well to mention here a few of 
the sons of the Lebanon Law School who 
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have filled and are filling high places, — 
James D. Porter, lately Governor of Tennes- 
see,and more recently Assistant Secretary of 
State; William B. Bate, at present a senator 
from Tennessee in the United States Con- 
gress; James B. McCreary, recently Gov- 
ernor of Kentucky, and now in the United 
States Congress ; Howell E. Jackson, lately 
United States Senator, and now Judge of the 
Circuit Court of the United States ; H. H. 
Lurton and W. C. Caldwell, Judges of the 
Supreme Court of Tennessee ; R. R. Gaines, 
Judge of Supreme Court of Texas; Stir- 
ling R. Cockrill, Judge of Supreme Court 
of Arkansas; F. N. McClelland, Judge of 
the Supreme Court of Alabama ; and scores 
of judges of lower courts, State and Federal, 
and members of Congress. There is scarce- 
ly a town in the States which have been rep- 
resented in this Law School that does not 





contain one or more graduates. In the city 
of Nashville alone, are nearly fifty lawyers 
who received their legal education here. Up 
to the present time there have been thir- 
teen hundred and four graduates; while 
more than two thousand young men have 
attended one or more terms. 

In closing this article, it may not be inap- 
propriate to state that although no pains 
have been at any time taken to impress any 
peculiar religious views upon the minds of 
young men, yet as a fact every professor, 
living or dead, has been or is a decided 
Christian. By their influence and example, 
as well as by many incidental and unob- 
trusive conversations, they have invariably 
taught that Jehovah is the Author of all law, 
that His great name should be reverenced, 
and that the “ fear of God is the beginning 
of wisdom.” 





SIR JONAH BARRINGTON’S “PERSONAL SKETCHES OF HIS 
OWN TIMES.” 


By Austin A. MarrTIN. 


HIS book, originally published in 1827- 
1832, and which I am inclined to think 

is but little read by the present generation 
of lawyers, contains much to interest and 
amuse the profession. - Its author, Sir Jonah 
Barrington, born of an excellent Irish family, 
was called to the bar in 1788, and after prac- 
tising in Dublin till 1803, was then created 
Judge of the High Court of Admiralty. This 
office he held till 1830, when he was re- 
moved, and passed the rest of his life abroad. 
During his career in Ireland he was promi- 
nent in politics, law, and society; and his 
“Sketches,” written in a lively and enter- 
taining vein, give a vivid and interesting 
description of the political, legal, and social 
life of Ireland during that period. The au- 
thor’s style is agreeable and polished, and 
pervaded with the thorough ¢xsouctance and 





gayety of the true Irishman. His descrip- 
tions of Ireland and the country Irish—with 
their duels, debts, carousals by night and 
hard riding by day —and of the more pol- 
ished, but yet “hard-going” inhabitants of 
Dublin, are inimitable. I have always 
thought that Thackeray must have fre- 
quently had this book in mind when he 
wrote ‘“ Barry Lyndon,”—a work which, 
though somewhat neglected, is, to my mind, 
perhaps his most powerful production. 
Without dwelling further on the other 
parts of Sir Jonah’s book, let us come at 
once to what more particularly relates to 
the bench and bar. Our author says of the 
Irish barrister: “I beg here to observe that 
the Irish bar were never so decorous and 
mild at that time as to give up their briefs 
in desperate cases, as I have seen done in 
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England, politely to save (as asserted) pub- 
lic time and conciliate their lordships, thus 
sending their clients out of court because 
they shought they were not defensible. On 
the contrary, as I have said, the worse the 
cause intrusted to an Irish barrister, the 
more zealously did he labor and fight for 
his client. If he thought it indefensible, 
why take a fee? But his motto was, ‘ While 
there is life there is hope.’ During the 
speeches of these resolute advocates, pow- 
der and perspiration mingled in cordial 
streams adown their writhing features ; 
their mouths, ornamented at each corner 
with generous froth, threw out half a dozen 
arguments, with tropes and syllogisms to 
match, while English gentlemen would have 
been cautiously pronouncing one monosyl- 
lable and considering most discreetly what 
the next should be. In short, they always 
stuck to their cause to the last gasp; and 
it may appear fabulous, to a steady, regu- 
lar, English expounder of the law, that I 
have repeatedly seen a cause which the 
bar, the bench, and the jury seemed to think 
was irrevocably lost, after a few hours’ 
rubbing and puffing (like the exertions of 
the Humane Society), brought into a state 
of restored animation; and after another 
hour or two of cross-examination and per- 
severance, the judges and jury have changed 
their impressions, and sent home the cause 
quite alive in the pockets of the owner and 
lawful solicitor.” 

Of the Irish judges our author says: “ Be- 
fore and for some time after I was called to 
the bar, the bench was in some instances 
very curiously manned as to judges. The 
uniform custom had previously been to send 
over these dignitaries from England, partly 
with a view to protect the property of ab- 
sentees, and partly from political considera- 
tions; and the individuals thus sent appeared 
as if generally selected because they were 
good for nothing else. Such Irishmen also 
as were in those days constituted puisne 
judges were of the inferior class of practis- 
ing barristers.” He adds, however, that the 





Chief-Justices were usually men of ability, 
and that the bench improved as time went 
on. Sir Jonah then descants at some length 
on the absurdity of the supposed infallibility 
of judges formerly prevalent in Ireland. Of 
an inferior barrister ‘‘ whose opinion nobody 
would ask, or, if obtained, act upon,” and 
who had been raised to the bench, he says: 
‘‘The great seal and the king’s patent were 
held to saturate his brain in half an hour 
with all that wisdom and learning which he 
had in vain been trying to get even a peep 
at during the former portion of his life ; and 
the mere dicta of the metamorphosed barris- 
ter were set down by reporters as the infal- 
lible (but therefore inexplicable) law of the 
land, and, as such, handed round to other 
judges under the appellation of precedents 
entitled to all possible weight in judicial de- 
cisions.” Probably in all this saurgit amari 
aliquid, but Sir Jonah proceeds to give 
some examples which tend to support his 
statements : — 

‘Baron Monckton of the Exchequer (an 
importation from England) was said to un- 
derstand d/ack letter and ved wine better 
than any who had preceded him in that 
situation. At all events, being often vino 
deditus, he on those occasions described the 
segment of a circle in making his way to 
the seat of justice.” 

“Old Judge Henn (a very excellent pri- 
vate character) was dreadfully puzzled on 
circuit, in 1789, by two pertinacious young 
barristers arguing a civil bill upon some 
trifling subject, repeatedly haranguing the 
court, and each most positively laying down 
the ‘law of the case’ in direct opposition to 
his adversary’s statement thereupon. The 
judge listened with great attention until 
both were tired of stating the law and con- 
tradicting each other. ‘How, gentlemen,’ 
said Judge Henn, ‘can I settle it between 
you? You, sir, say the law is one way, and 
you [turning to the opposite party] as un- 
equivocally affirm that it is the other way. 
I wish to God, Billy Harris [to his register, 
who sat underneath], I knew what the law 
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really was!’ ‘My lord,’ replied Billy Harris 
most sententiously, rising at the same mo- 
ment and casting a despairing glance toward 
the bench, ‘if I possessed that knowledge I 
protest to God I would tell your lordship with 
a great deal of pleasure.’ ‘Then we'll save 
the point, Billy Harris!’ exclaimed the judge.” 

Our author also relates the anecdote of 
a more modern justice of the Irish King’s 
Bench, who, in giving his dictum on a cer- 
tain will case, said, “he thought it very 
clear that the ¢estator intended to keep a 
life-interest in the estate to himself.” The 
bar did not laugh outright, but Curran soon 
rendered that consequence inevitable by say- 
ing, “Very true, my lord! Testators gen- 
erally do secure life-interests to themselves ; 
but in this case I rather think your lordship 
takes the we// for the deed /” 

Baron Power, who held the office of usher 
of the Court of Chancery, and whom Sir 
Jonah describes as “a morose, fat fellow, 
affecting to be genteel, but very learned, 
very rich, and very ostentatious,” driven to 
desperation by the continual persecutions of 
Lord Clare, then Chancellor, committed sui- 
cide by drowning. Mark the airy and Sir- 
Lucius-O’Trigger style of our author in 
describing the event: “ The baron walked 
quietly down early one fine morning to the 
South wall, which runs into the sea, about 
two miles from Dublin. There he very 
deliberately filled his coat-pockets with peb- 
bles; and having accomplished that busi- 
ness, as deliberately walked into the ocean, 
which, however, did not retain him long, for 
his body was thrown ashore with great con- 
tempt by the tide. The Lord Chancellor 
enjoyed the double gratification of destroy- 
ing a baron and recommending a more sub- 
missive officer in his place.” 

According to Sir Jonah, the precedent was 
too respectable and inviting not to be fol- 
lowed, as a judge drowning himself gave 
the thing a sort of dignified legal &/at; 
and shortly afterward one Mr. Morgal, a 
Dublin attorney, committed suicide in a 
precisely similar way. 





“Mr. Morgal, then an attorney residing 
in Dublin (of large dimensions, and with 
shin-bones curved like the segment of a 
rainbow), had for good and sufficient rea- 
sons long appeared rather dissatisfied with 
himself and other people. But as attorneys 
were considered much more likely to induce 
their neighbors to cut their throats than to 
execute that office upon themselves, nobody 
ever suspected Morgal of any intention to 
shorten his days in a voluntary manner.” 
He did, however, as above stated, and as 
our author playfully remarks, “ committed 
himself in due form into the hands of Father 
Neptune, who took equal care of him as he 
had done with the baron; and after having 
suffocated him so completely as to defy the 
exertions of the Humane Society, sent his 
body floating ashore, to the full as bloated 
and buoyant as Baron Power’s had been.” 
Sir Jonah facetiously observes that he does 
not recollect that any attorneys immediately 
followed the unfortunate Mr. Morgal’s ex- 
ample, but that four or five of his c/zents very 
shortly after started from this world of their 
own accord, to try, as people then said, if 
they could in any way overtake Morgal, who 
had left them no “conveniences” for staying 
long behind him. 

Apropos of attorneys he relates the anec- 
dote of a suitor in the Court of Exchequer 
who complained in person to the Chief Baron 
that he was quite “ruinated” and could go 
no further. His lordship suggested that the 
matter be decided by reference. To this the 
suitor agreed, saying, ‘“‘I am willing, please 
your lordship, to leave it all either to one 
honest man or two attorneys, whichever your 
lordship pleases.” ‘You had better toss up 
for that,” said the Chief Baron (Lord Yel- 
verton), laughing. Two attorneys were how- 
ever appointed, and in less than a year 
reported that “they could not agree.” The 
parties then agreed upon an honest farmer, 
who settled the whole matter to their satis- 
faction within a week. Shortly afterward 
they came into court with the good news, 
hand in hand, and thanked Lord Yelverton, 
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who always related the incident with great 
glee. 

Justice Kelly, of the Common Pleas, 
before his appointment had been a most 
popular barrister ; his opinions were deemed 
infallible, and he had an immense practice. 
After he had been on the bench for a while, 
the public began to find out that his legal 
knowledge had been overrated ; his opinions 
were overruled, and his advice thought to be 
scarcely worth having; in short, he lost al- 
together the character of an infallible lawyer, 
such as he formerly possessed. He used to 
say laughingly, ‘“‘So they find out now that 
I am not a very stanch lawyer; I am heart- 
ily glad they did not find it out thirty years 
ago.” 

William Johnson, a barrister, once pressed 
very fiercely for a decision in his favor, in- 
sisting that Judge Kelly had decided the 
same point the same way twice before. “So, 
Mr. Johnson,” said the judge, looking archly, 
shifting his seat somewhat, and shrugging 
his right shoulder, — “ so, because I decided 
wrong twice, Mr. Johnson, you’d have me 
do so a third time? No, no, Mr. Johnson! 
you must excuse me. I'll decide the other 
way this bout.” And so he did. 

In the early part of Sir Jonah’s career the 
Irish press was notorious for its libels. The 
law of libel in Ireland was formerly very 
loose and badly understood, the principal 
reason being, according to our author, that 
in those days men who were libelled gener- 
ally took the law into their own hands, “and 
eased the King’s Bench of much trouble by 
the substitution of a small sword for a decla- 
ration, and a case of pistols for a judgment.” 
Another consideration, says Sir Jonah, was 
that “scolding matches and disputes among 
soldiers were never then made matters of 
legal inquiry. Military officers are now by 
statute held unfit to remain such if they fight 
one another, while formerly they were thought 
unfit to remain in the army if they did not. 
Another curious anomaly is become obvious. 
If /awyers now refuse to pistol each other, 
they may be scouted out of society, though 





duelling is against the law, but if military 
officers take a shot at each other, they may 
be dismissed from the army. Cedant arma 
toge! It is curious to conjecture what our 
next metamorphosis may be.’ As soon as 
the Irish judges were in 1782 made inde- 
pendent of the crown, the law of libel was 
much more strictly construed, and the libel- 
lers more severely punished. 

Lord Clonmell was in the habit of holding 
parties to excessive bail in libel cases on his 
own fiat. Mr. Magee, printer of the Dublin 
“Evening Post” (who was a trifle cracked, 
but very acute), had been thus treated by his 
lordship, and took the following whimsical 
revenge. He purchased a piece of land 
directly under the windows of Lord Clon- 
mell’s country-house. This lot he christened 
“ Fiat Hill,” and there entertained the popu- 
lace of Dublin once a week with various 
droll exhibitions and sports, such, for in- 
stance, as asses dressed up with wigs and 
scarlet robes, dancing dogs in gowns and 
wigs as barristers, soaped pigs, etc.,—all 
this to the great annoyance of his lordship, 
who however could do nothing in the matter, 
the proceedings not being sufficiently riotous 
to constitute a public nuisance. Soon after- 
ward, however, Magee having been convicted 
of libel, his lordship was enabled to admin- 
ister justice to him with a clear conscience. 

Theophilus Swift, an eccentric barrister, 
having libelled the officers and fellows of 
Dublin University, all of whom were of the 
clergy, an information for criminal libel was 
granted against him; and Sir Jonah was re- 
tained to defend him. Let us quote our 
author’s words: “The trial at length came 
on, and there were decidedly more parsons 
present than I believe ever appeared in any 
court of justice of the same dimensions. 
The court set out full gallop against us; we 
worked on, — twice twelve judges could not 
have stopped us! I examined the most 
learned man of the whole University, Dr. 
Barret, —a little greasy, shabby, croaking, 
round-faced vice-provost. I worked at him 
unsuccessfully for more than an hour; not 
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one decisive sentence could I get him to pro- 
nounce. At length he grew quite tired of 
me, and I thought to conciliate him by tell- 
ing him that his father had christened me. 
‘Indeed!’ exclaimed he. ‘Oh! I did not 
know you were a Christian.’ At this unex- 
pected repartee, the laugh was so strong 
-against me that I found myself muzzled. 
My colleagues worked as hard as I; but a 
seventy horse-power could not have moved 
the court. It was, however, universally ad- 
mitted that there was but one little point 
against us out of a hundred which the other 
side had urged; that point, too, had only 
three letters in it, yet it upset all our ar- 
guments; that talismanic word ‘law’ was 
more powerful than two speeches of five 
hours each.” Swift was accordingly con- 
victed, and sentenced to twelve months in 
Newgate, where, by a singular irony of fate, 
he was soon joined by the Rev. Dr. Bur- 
rows, one of the fellows of the University, 
who, thinking it a safe proceeding now that 
poor Swift was in prison, published a libel 
against him, and was promptly prosecuted 
and convicted by Sir Jonah in behalf of 
Swift. This same Theophilus Swift had 
previously gained notoriety by defending a 
criminal called the “monster.” This brute, 
a prototype of the recent Whitechapel mur- 
derer, had practised the most horrible and 
mysterious crime of stabbing women indis- 
criminately in the street, deliberately and 
without cause. None of the bar would un- 
dertake the defence, until Swift, with Quix- 
otic professional ardor, stepped forward to 
perform that office. Fortunately, however, 
the “monster” was promptly convicted and 
executed. 

Sir Jonah relates a curious incident where, 
Lord Clonmell having used violent language 
to a barrister, the bar, with only one dissen- 
tient vote, passed the extraordinary resolution 
that no barrister should either take a brief, 
appear in the King’s Bench, or sign any 
pleadings in that court, until his lordship 
publicly apologized. Strange as it may ap- 
pear, this was actually done; no case was 








prepared, no counsel appeared, and their 
lordships had the court to themselves. The 
next day Lord Clonmell published an apol- 
ogy by advertisement in the newspapers, 
making it appear, however, as if written on 
the evening of the offence, and therefore 
voluntary. 

Our author was an intimate friend of Cur- 
ran. His description of the latter’s personal 
appearance, however, is far from flattering. 
He says: “Curran’s person was mean and 
decrepit, very slight, very shapeless, with 
nothing of the gentleman about it; on the 
contrary, displaying spindle limbs, a sham- 
bling gait, one hand imperfect, and a face 
yellow, furrowed, rather flat, and thoroughly 
ordinary.” He hastens to add, however, 
“Yet his features were the very reverse of 
disagreeable ; there was something so inde- 
scribably dramatic in his eye and the play of 
his eyebrow, that his visage seemed the in- 
dex of his mind, and his humor the slave of 
his will.” 

Curran had ordered a new bar wig, and 
not liking the cut of it, he jestingly said to 
the peruke-maker, “‘ Mr. Gahan, this wig will 
not answer me at all.” ‘ How so, sir,” said 
Gahan, “it seems to fit.” “Ay,” replied 
Curran, “but it is the very worst speaking 
wig I ever had. I can scarce utter one word 
of common law in it; and as for eguity, it is 
totally out of the question.” The wig was 
accordingly sold at a bargain toa less critical 
barrister. 

Sir Jonah thus describes Aaron Burr, 
whom he met in Ireland: “ Colonel Burr 
was not a man of very prepossessing appear- 
ance; rough-featured, and neither dressy nor 
polished ; but a well-informed, sensible man, 
and though not a particularly agreeable, 
yet an instructive companion,” —a portrait 
somewhat at variance with popular notion. 

Duelling flourished during Sir Jonah’s 
career, and he himself was a principal in 
several of these “little affairs,” fortunately 
escaping any damage. After enumerating a 
long list of duels fought by distinguished 
lawyers and judges, our author naively adds: 
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“The reader of this dignified list will surely 
see no indecorum in an admiralty judge hav- 
ing now and then exchanged broadsides, 
more especially as they did not militate 
against the law of nations.” He describes 
his family duelling-pistols, which were called 
“pelters.” They were made of brass, the 
barrels being very long, and were what were 
denominated point-blankers. They had been 
in the family many years, and descended as 
heirlooms ; one being named “ Sweet Lips,” 
and the other “ The Darling.” The family 
rapier was called “Skiver, the Pullet,” hav- 
ing been so christened by Sir Jonah’s grand- 
uncle, Capt. Wheeler Barrington, who had 
fought with it repeatedly, “‘ and run, through 
different parts of their persons, several Scots 
officers who had challenged him all at once 
for some national reflection.” In Sir Jonah’s 
time the number of killed and wounded 
among the bar was very considerable. Lord 
Mount Garret (afterward Earl of Kilkenny), 
finding himself likely to be worsted in a law- 
suit, conceived the thoroughly Irish plan of 
challenging the attorney and all the counsel 
on the other side. He accordingly challenged 
the attorney, but that worthy got the better 
of his lordship by wounding him quite se- 
verely. His son, however, then took the 
field, and challenged and wounded one of the 
opposing counsel. Next his lordship, having 
recovered from his wound, challenged and 
wounded another of the counsel. The latter, 
on being asked by Sir Jonah during his con- 
valescence how he felt when he received the 
crack, replied that he felt “just as if he had 
been punched by the mainmast of a man- 





of-war.” Sir Jonah remarks: “Certainly a 
grand simile! but how my friend Byrne was 
enabled to form the comparison, he never 
divulged to me.” This whimsical course of 
procedure might have gone on until all the 
counsel were hors du combat, had not his 
lordship’s second son, in taking his turn at 
it, injudiciously insulted one of the barristers 
in open court, whereupon he only escaped 
imprisonment by promising not to meddle 
further with the learned counsel. This 
ended the matter, his lordship finding that 
neither the laws of the land nor those of 
battle were likely to adjust his affairs to 
his satisfaction. 

These random selections from Sir Jonah’s 
“Sketches” have already exceeded the length 
of a “Green-Bag” article. The societies of 
duellists and “ point-of-honor men,” with 
their elaborate codes of duelling rules ; the 
Irish gentry, divided into “The _half- 
mounted Gentlemen,” “Gentlemen every 
inch of them,” and ‘“ Gentlemen to the 
back-bone,” and their debts, duels, horse- 
races, and carousals; the Irish squires in 
their tumble-down country-houses and “ cas- 
tles,” administering a paternal government 
over their tenants, and dying, at eighty or 
ninety, of gout, rum-shrub, and Drogheda 
usquebaugh ; and the politics, society, and 
stage of the Irish capital ; together with the 
further anecdotes of the bench and bar, and 
the weightier matters of the law, — all these 
I must leave to the research of such mem- 
bers of the profession as care to read for 
themselves the ‘“ Sketches” of this most 
entertaining Irish barrister and judge. 
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CAUSES CELEBRES. 


XIV. 
THE QUEEN’S NECKLACE, 


[ 1786. ] 


N the first year of the reign of Louis 
XVI.,—that is to say, in 1774, — the 
court jeweller, Boehmer, succeeded in com- 
pleting a work which had occupied him for 
several years. This was an assortment of 
the most beautiful diamonds which could 
then be found in the market. With his as- 
sociate, Bassange, he had made a necklace 
composed of stones whose price was enor- 
mous, — 1,600,000 francs then, and to-day 
the price would be at least 3,000,000 francs. 
It was destined evidently for a royal &rin. 
For several years, however, this famous 
necklace found no purchaser, and the poor 
jeweller was at his wit’s end. A fortune was 
tied up in these precious jewels, and it must 
in some way be released. Boehmer finally 
decided to apply to Marie Antoinette, in the 
hope that she might purchase it; and fear- 
ing that a direct offer might be rejected, he 
sought to interest in this negotiation M. de 
Campan, husband of the first femme-de- 
chambre of Marie Antoinette. M. de Cam- 
pan refused to propose such an expenditure 
at a time when at court it was a question 
only of economy. The ladies of honor and 
ladies of the bed-chamber equally declined 
the commission. Boehmer thén addressed 
himself to one of the gentlemen-at-arms in 
the service of the king, who consented to 
present the necklace. Louis XVI. admired 
this unique and incomparable parure, and 
wished to see it on the neck of the young 
queen. Marie Antoinette was also delighted 
with this splendid collection of diamonds ; 
but she remembered that she was the queen 
of a country weighed down by prodigalities 
of every description. “I should be very 
sorry,” she replied, “that so much money 
should be spent on such an object. I have 
already beautiful diamonds, and I do not 
II 





wear them more than four or five times a 
year. Send back the necklace. We have 
now more need of a ship than a jewel.” 

A year after his first attempt, Boehmer 
again proposed to the king to buy his neck- 
lace ; and the king once more mentioned the 
subject to the queen, who said that if the 
purchase was not really onerous, the king 
might buy it, and preserve it for a marriage 
gift to his children, but that she would never 
wear it. The king replied that the children 
were too young to make so expensive a 
purchase for their account, and he refused 
Boehmer’s proposition. 

Thus repulsed, the poor jeweller was in 
despair, and sought to bring every influ- 
ence to bear upon the king, but all in 
vain ; no one wished to hear a word about 
the necklace. The unfortunate Boehmer 
had locked up in these stones the greater 
part of his fortune; he felt that he was 
ruined if he did not succeed in selling 
them. Finally he determined to ask an 
audience of the queen. Having obtained 
it, he threw himself upon his knees before 
Marie Antoinette. 

“Madame,” he said, “I am ruined, dis- 
honored, if you do not buy my necklace. I 
cannot survive such a misfortune. When 
I leave here, I shall go and throw myself 
into the river.” 

“Rise, Boehmer,” said the queen, in a 
severe tone; “I do not like to hear such 
language, and honest men have no need to 
supplicate upon their knees. If you were 
to kill yourself, I should regret it as the 
act of a foolish person in whom I feel an 
interest; but I should be in no way respon- 
sible for the deed. Not only have 1 not 
ordered the object which is the cause of 
your despair, but every time that you have 
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shown me the jewels I have told you that 
I would not purchase them. Take the neck- 
lace, divide it, and sell the stones separately. 
I refuse absolutely to take it.” 

For a long time after this nothing was 
heard of the jeweller or his necklace; but 
a day came when Boehmer was again seen 
roaming about the palace, seeking an oppor- 
tunity to speak to the queen. This time he 
wished, he said, not to entreat her Majesty, 
but to express to her his heartfelt gratitude. 

The occasion seized by Boehmer was the 
baptism of the Duc d’Angouléme. The king 
had wished to present Marie Antoinette with 
a pair of diamond buckles in honor of the 
event, and had ordered Boehmer to send 
them to the queen. He presented them 
personally, and at the same time handed 
her a letter. In this letter the jeweller said 
that he was “happy to know that she was 
the possessor of the most beautiful diamonds 
in Europe,” and begged her “not to forget 
him.” 

The queen was unable to comprehend the 
meaning of these phrases, and saw in them 
only a proof of insanity on the part of 
Boehmer. She burned the letter, saying, 
“That is not worth keeping.” 

On the 3d of August, uneasy at not re- 
ceiving any reply to his letter, Boehmer 
went to see Madame de Campan at her 
country-house at Crespy, and asked if she 
had not some message for him. When he 
learned that the queen had burned his letter, 
without being able to comprehend his mean- 
ing, he cried, — 

“Ah, Madame, that cannot be possible. 
The queen knows that she owes me money.” 

“Money! M. Boehmer, your account with 
the queen was settled long ago.” 

“‘ Madame, you are not then in her con- 
fidence,” replied the jeweller; ‘the queen 
owes me more than 1,500,000 francs.” 

“Have you lost your mind?” exclaimed 
Madame de Campan. “For what can the 
queen owe you such an enormous amount ?” 

“ For my magnificent necklace, Madame.” 

“What! still the necklace, about which 





you have tormented the queen for so long 
a time? Why, you yourself told me that 
you had sold it to go to Constantinople.” 

“That was because the queen had ordered 
me to make this reply to all who should 
speak to me of it.” 

“Come, come! M. Boehmer, the queen 
positively refused your necklace, even as a 
gift from the king.” 

“ She changed her mind.” 

“T have never seen this necklace among 
her diamonds.” 

“She was to have worn it on Whitsunday, 
and I was much astonished that she did not 
do so.” 

Then this fatal imbécile, as Madame de 
Campan calls him, said that the queen had 
purchased the necklace through the Car- 
dinal de Rohan. At this name Madame de 
Campan perceived that some dark intrigue 
was at the bottom of the affair. 

“But do you not know,” she said, “ that 
the queen has not even spoken to the car- 
dinal since his return from Vienna? There 
is not a man in more disfavor with the court.” 

Madame de Campan then advised Boeh- 
mer to go to Versailles, and at once solicit 
an interview with the Baron de Breteuil. 
Instead of following her advice, the jeweller 
hastened to the cardinal. 

Marie Antoinette, warned by Madame de 
Campan of Boehmer's strange assertions, 
wished to hear from his own lips the con- 
firmation of this astonishing lie. She sent 
for him, and‘on his arrival asked him what 
he meant by his statement. 

Boehmer repeated his story, and gave all 
the details regarding the sale of the neck- 
lace. When he happened to speak of mys- 
terious interviews which had taken place 
between the queen and the cardinal, Marie 
Antoinette arose indignantly, and sought to 
impose silence upon the insolent man; but 
Boehmer, his mind filled with one idea, ex- 
claimed, ‘“‘ Madame, this is no time to feign; 
confess that you have my necklace, and pay 
me something on account, or I shall be 
forced into immediate bankruptcy.” 
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Unable to elicit more from him, the queen 
dismissed Boehmer. In a state of indescrib- 
able agitation she summoned the Abbé de 
Vermond and the Baron de Breteuil. Both 
these men hated the cardinal, and they gave 
the queen the dangerous advice to unmask 
the intriguing and vicious hypocrite. They 
did not consider, imprudents that they were, 
that the name of the queen would inevitably 
be mixed up in this scandal. 

Marie Antoinette, superb in her indig- 
nation, paced the chamber, stopping only, 
from time to time, to exclaim: “‘ These hide- 
ous vices must be unmasked. When the 
Roman purple and the title of prince con- 
ceal only a villain and a swindler, it is neces- 
sary that France and all Europe should 
know it.” 

This step resolved upon, they asked from 
Boehmer and Bassange a statement of all 
the particulars concerning the mysterious 
negotiation which the cardinal had had with 
them. The two associates gave the desired 
facts, in substance as follows: — 

“On the 24th of January in the present 
year, M. le Cardinal de Rohan came to our 
store, and asked us to show him some jewels. 
We profited by this occasion to show him 
the necklace. After examining it, he told 
us that he had heard of it, and that he was 
commissioned to ask the price. We fixed 
it at 1,600,000 livres. The prince then said 
that he was charged with the purchase of it, 
not for himself, but for a person whom he 
was sure we would accept as a purchaser, 
telling us that he did not know as he could 
name this person; and that in case he was 
not permitted to, he would make all the 
necessary arrangements himself... . Two 
days later, the prince again visited us, and 
enjoining upon us the greatest secrecy, he 
communicated to us, in his own handwriting, 
the propositions which he was authorized to 
make us, a copy of which is hereto annexed. 
. « . On the 1st of February the prince made 
known to us the fact that her Majesty the 
Queen was the purchaser, and showed us 
the propositions which we had accepted, 





signed, ‘‘ Marie Antoinette of France ;” and 
in the margin each of the propositions was 
approved by her.” 

It will be observed that in this first state- 
ment the jewellers bring but one person 
into the affair, —the cardinal. He alone 
conducted and terminated the negotia- 
tion. 

As soon as this statement had been re- 
ceived, the intrigue was made known to 
Louis XVI.; they showed him a copy of 
the pretended authorization given by the 
queen to the cardinal to negotiate the pur- 
chase of the necklace. Boehmer delivered 
up a letter which M. de Rohan had written 
him on this subject. The arrest of the 
cardinal was decided upon. 

On the 15th of August the cardinal, 
clothed in his sacerdotal robes, went to 
the palace chapel at Versailles. About 
noon the king sent for him. The queen, 
the Baron de Breteuil, and a few courtiers 
were present. Then the king said, — 

“You bought some _ diamonds _ of 
Boehmer?” 

“Yes, Sire.” 

“ What did you do with them ?” 

“I believed that they were sent to the 
queen.” 

“Who charged you. with this commis- 
sion?” 

“A lady called the Comtesse de la Motte- 
Valois, who presented me a letter from the 
queen; and I thought that I was doing her 
Majesty a favor in charging myself with this 
commission.” 

Then the queen exclaimed: “What, Mon- 
sieur, could you believe— you, to whom I 
have never addressed a word for eight years 
—that I should choose you to conduct this 
negotiation, and through the intervention of 
such a woman? How could you imagine 
that I would give the purchasing of my 
ornaments to a bishop, to the grand almoner 
of France?” 

“T see plainly,” replied the cardinal, “ that 
I have been cruelly deceived. I will pay 
for the necklace. My desire to please your 
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Majesty blinded my eyes. I saw no deceit, 
and I am sorry.” 

And M. de Rohan took from his pocket 
a letter, the same that this Madame de la 
Motte had attributed to the queen, and 
which gave him the commission. The king 
took the letter, and at a glance of the eye 
saw that the writing had no resemblance to 
that of the queen. It was signed “ Marie 
Antoinette of France.” 

“What, Monsieur!” cried the king, “ you, 
a prince of the house of Rohan, you, a grand 
almoner of France,—could you believe that 
the queen would sign herself thus? Every 
one knows that queens sign only their 
baptismal names.” 

“T have been deceived,” murmured the 
cardinal, in great confusion, — “I have been 
deceived.” 

Then the king gave him a copy of his 
letter to Boehmer. 

“Did you write such a letter as that?” 
he asked. 

The cardinal glanced at the letter with a 
frightened air, and stammered, “I do not 
remember having written it.” 

“ And if the original signed by you were 
shown you?” 

“Tf the letter is signed by me, I must 
have written it.” 

“Explain all this enigma, Monsieur,” said 
the king, more calmly; “I do not wish to 
find you guilty, I desire your justification. 
Explain to me what all these transactions 
with Boehmer mean.” 

The cardinal grew visibly pale; he was 
obliged to support himself against a chair. 

“Sire, I am too much disturbed to answer 
your Majesty in a manner —.” 

“Collect yourself, Monsieur, and pass into 
my private apartment; you will find pens, 
ink, and paper there; write what you have 
to say to me.” 

The cardinal withdrew, and wrote a sort 
of confession as confused as his words had 
been ; at the end of a quarter of an hour he 
returned with the paper. But he had had 
time to write a note addressed to the Abbé 





Georgel, his grand-vicar. This note con- 
tained these words: “I am about to be 
arrested ; burn everything.” 

While Louis XVI. read the confession of 
the cardinal, the latter slipped the note into 
the hands of a valet, who escaped unper- 
ceived and hastened to the cardinal’s palace ; 
the compromising papers were at once de- 
stroyed. A search made in time would have 
unveiled the whole secret, and laid bare at 
the same time the foolish credulity and the 
shameful vices of this prince of the Church. 
But irresolute Louis XVI. never did any- 
thing in time. 

The Cardinal de Rohan, however, and 
Madame de la Motte were at once placed 
under arrest. That there had been secret 
relations between the two there was no 
question; but had this Comtesse de la 
Motte, as the cardinal had said, played the 
principal réle in the negotiation of the neck- 
lace? On being interrogated she denied 
everything. The cardinal being desirous to 
obtain the addresses of some jewellers, she 
had, she said, procured them for him. A 
short time afterward she again saw the car- 
dinal, who was enchanted at having com- 
pleted the negotiation, and who said to her: 
“T would tell you, but you do not know how 
to keep the smallest secret,—it is for the 
queen!” If the cardinal had made any 
negotiation, he had made it alone; as for 
herself, she had never been mixed up in it. 
Once the cardinal had shown her a box full 
of diamonds, saying, “I do not know what 
they are worth.” At his request she had 
sold them for him. He had also given dia- 
monds to her husband to sell. That was 
all that Madame de la Motte knew. As to 
these diamonds which she had seen in the 
cardinal’s hands, did they come from the 
necklace? She was inclined to believe that 
they did. But the Prince de Rohan had 
doubtless played in this affair only the réle 
of a dupe; he had pulled the chestnuts, or, 
if one prefers, the diamonds, out of the fire 
for the profit of the Comte de Cagliostro. 

Who was this Comte de Cagliostro, so 
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abruptly introduced into the revelations of 
Madame de la Motte? It is almost uni- 
versally agreed to-day that this celebrated 
impostor’s real name was Joseph Balsamo. 
Forced to leave Sicily to escape pursuit for 
certain swindling operations, he travelled 
over Europe and a part of Africa under 
different names, and in 1780 he arrived in 
Strasbourg. Four years later he was in 
Paris, where he was treated with the great- 
est consideration. The élite of the nobility 
and men of letters assembled in his salon. 
The incredulous and d/asé society of the 
eighteenth century rejected the Gospel and 
the Catholic traditions, but it accepted with- 
out difficulty the humbug and mummery of 
a charlatan who claimed to be a contempo- 
rary of Jesus Christ and the possessor of the 
mysteries of old Egypt. His dupes em- 
braced men and women of all classes, and, 
according to Madame de la Motte, the Cardi- 
nal de Rohan was one of the most promi- 
nent. She gave a long account of several 
séances at which the cardinal had been pres- 
ent, and which had produced a great impres- 
sion upon him. The conclusion which she 
drew was that M. de Rohan’s mind was 
affected, and that his belief in the power of 
Cagliostro was complete; that under his 
influence the cardinal had been impelled to 
engage in the transaction of the necklace, and 
sell, through M. de la Motte, a portion of the 
diamonds in England. For this M. de la 
Motte had received two thousand crowns, 
and had paid over to the cardinal about 
three hundred and thirty-five thousand 
livres, the proceeds of the sale. 

What had become of the greater part of 
the necklace, for the money received must 
have represented only a comparatively small 
portion? Madame de la Motte could not 
tell. Doubtless it had gone to the Comte 
de Cagliostro. Why had the cardinal, who 
well knew that the necklace no longer ex- 
isted, advised Boehmer and Bassange to 
address themselves to the queen? That, 
again, was doubtless the effect of the 
enchantments of Cagliostro. 





Strange as were the denunciations of 
Madame de la Motte, the authorities hastened 
to arrest Cagliostro and his wife. The char- 
latan was brought before the magistrates, 
who proceeded at once to interrogate him. 
From his responses it was evident that he 
had known of the negotiation for the pur- 
chase of the necklace. 

New developments led to the discovery 
of new witnesses; and erelong the authori- 
ties believed that they had at last the true 
history of this remarkable conspiracy. In it 
Madame de la Motte figured as the central 
figure and instigator of the plot to obtain 
possession of these precious jewels. The 
cardinal, if not an active accomplice in the 
affair, certainly appeared to have been a 
most willing dupe. Various other persons 
of more or less prominence were implicated 
in the transaction. 

The trial of the cardinal, which speedily 
took place before the Court of Parliament, 
excited the most profound interest. The 
houses of Rohan and Condé entered the 
most vehement protestations. The audac- 
ity of the Rohans even went so far as to 
openly accuse the queen of having drawn 
the cardinal into a trap to gratify her intense 
hatred for him. The pope (Pius VI.) did 
all in his power to sustain the cardinal, and 
declared him still worthy to enjoy all the 
rights and honors of his high position. 

The trial, however, proceeded, and on the 
31st of May the judges rendered their de- 
cree. Madame de la Motte and her husband 
were condemned to imprisonment for life ; 
Cagliostro and his wife were discharged ; 
the Cardinal de Rohan was acquitted, — 
a verdict which seems to have dissatisfied 
every one except his own immediate friends. 
We learn from Madame de Campan the 
effect produced upon the queen by this 
judgment :— 

“She sent for me; I found her greatly 
moved. ‘Congratulate me,’ she said, in a 
forced voice ; ‘the intriguer who wished to 
ruin me, who endeavored to procure money 
by abusing my name and forging my signa- 
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ture, has been fully acquitted. But,’ she 
added vehemently, ‘as a Frenchwoman, re- 
ceive my condolences. A nation is truly 
unfortunate to have for a supreme tribunal 
a body of men who consult only their own 
passions —’”’ 

“At this moment,” adds Madame de 
Campan, “the king entered, approached 
the queen and took her hand.” 

“This affair,’ he said, “has been outra- 


geously judged ; it is easily explained, how- | 


ever. It needs no Alexander to cut this 
gordian knot. Parliament saw in the cardi- 
nal only a prince of the Church, a Prince de 
Rohan, when it should have seen in hima 
man unworthy of his high ecclesiastical po- 
sition, a prince degraded by his shameful 
vices.” 

Up to the last moment, it is seen, the 
king and the queen considered the cardi- 
‘nal guilty, not only of insolence, but of 
swindling. 

It was then as a swindler and a forger, 
shamefully absolved by a court of the coun- 
try, that the king and the queen resolved to 
punish this man who had braved their ven- 
geance. The cardinal, deprived of all his 








dignities at court, was exiled to the Abbey 
of Chaise-Dieu. 

Madame de la Motte remained in the 
Conciergerie for a short time, and was then 
removed to Salpétriere, whence she escaped 
in 1787 and fled to England, where she 
wrote some scandalous ‘“ Memoirs,” repre- 
senting herself as the instrument and the 
victim of Marie Antoinette. The end of 
this miserable woman was worthy of her 
life; she was thrown out of a window, in 
the midst of an orgy, by her debauched 
companions and killed. 

As for M. de la Motte he escaped his 
punishment by remaining in England until 
the Revolution opened to him once more 
the gates of France. It was his fortune 
to survive all the actors in this shameful 
plot, and he died in 1832. 

In 1848 the affair of the queen’s necklace 
had an epilogue which again recalled these 
deplorable memories. A citation from the 
Court of Radstadt, in the Duchy of Baden, 
convoked the creditors of the house of 
Rohan, among whom, it was observed, were 
the heirs of the jewellers Boehmer and 
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THE VERDICT OF PUBLIC OPINION v. THE VERDICT OF THE JURY. 


By RAPHAEL BENONI. 


HE lessons which experience has taught 
should not be forgotten when a par- 
ticular instance arises tending to make us 
doubt the wisdom of laws, the real purpose 
of which is the protection of the rights of 
the people against the constant encroach- 
ment of the Government. England learned 
the lesson that the enforcement of the crim- 
inal law is the safest and surest means of 
destroying a people’s freedom. The mass 
of technicalities which at one time, and in a 
measure still, surrounds and hampers the ad- 
ministration of her criminal justice, coercing 
deliberation and care, is the exaggerated out- 
growth, the extreme reaction, the over-abun- 
dance of caution, against a potential power 
of injury to the people in the deprivation of 
life, liberty, and property. 

The tyranny which can hide itself under 
the forms of Jaw, which can use the instru- 
ments of justice to do injustice, is by far the 
worse. 

In some of the States a few of these tech- 
nicalities have beén removed, and in others 
most of them. The men who did the work 
of abrogation were thoroughly acquainted 
with the purpose of their enactment, and 
endeavored, wherever they saw the neces- 
sity, to find a substitute.. In some instances, 
while they have cut the strings which bound 
the trial judge and the State, they have cur- 
tailed the judge’s power and lessened the 
scope of his authority. There has been en- 
- acted a corrective and balancing system of 
making the jury judges of the law as appli- 
cable to the facts as well as of the facts. 
In Louisiana, for instance, the slightest allu- 
sion by the trial judge to the facts which 
could possibly affect the jury in reaching a 
conclusion, results in reversing his judgment 
and ordering a new trial. 

The chances of a criminal’s escape are and 
should be nothing, in comparison to an easy, 





a ready, and a tempting avenue to tyranny 
and injustice. 

The foundation, the prevalent and per- 
meating principle, of the administration of 
criminal justice should be not so much, “ It 
would be better that a crime should go un- 
punished than that the innocent should suf- 
fer,” but, “It would be better that a criminal 
should escape than that any man or set of 
men should for any purpose have the power 
to make the innocent appear guilty.” Crim- 
inal justice should not be so administered ; 
it would give the power of persecution, the 
power of pursuing the forms of law to de- 
prive the citizen of life, liberty, or property. 

Criminal justice is a necessity. The deli- 
cate task of the legislator, in framing it to 
attain its end, —the protection of society, 
—must be carefully performed, if he would 
avoid its prostitution to purposes which make 
it a ready instrument in the hands of the 
governing power to injure society or parties 
against whom it has enmities. Take away 
all these technicalities against which a sen- 
timental public opinion hurls its anathemas, 
and it would not be saying too much to as- 
sert that the law would become a means to 
the accomplishment of an end directly op- 
posite to the object of its enactment, — pro- 
tection. The same sentjment which entices 
public opinion to upbraid the administration 
of criminal justice as inadequate, as so tech- 
nical that shrewd and learned counsel take 
advantage of it, would rise in revolution and 
elect legislators to enact them back again, 
should they be abolished to-morrow. 

There is not, from the requirement that 
the State in murder cases shall prove not 
only death, but death by violence, to the 
service on the accused of a list of the ju- 
rors, a single technicality of the criminal 
law which is not as well founded as these 
in humanity and justice, or which did not at 
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some time serve the purpose of protection 
against the governing power. 

But this morbid, sentimental public opin- 
ion, issuing its bulls against the administra- 
tion of criminal justice, in the omnipotence 
of its self-constituted infallibility, does not 
rest solely on a superficial view of the result 
in a single instance and a positive ignorance 
of the evils intended to be reached and rem- 
edied by a given technicality; it rests also 
on ignorance of the facts in the very case 
which frees its indignation. 

A man is killed, and a local reporter, anx- 
ious to excel and pamper to a depraved pub- 
lic taste, with a debauched rhetoric suited to 
the palate which he serves, heads his report 
with “MURDER” in large capitals. The 
man who did the killing, advised by counsel, 
holds his tongue. The reporter gathers “all” 
the facts from all parties saving such as are 
interested in the accused. The public read 
this imaginative description, filled with old 
women’s conjectures as to incidents, stated 
with the direct assertion of acknowledged 
facts, and launches its verdict in strict ac- 
cord with the alliterative head-lines of the 
local journal’s report of the killing. 

The case is tried. The excitement has 
died out, and the dear public are only inter- 
ested in the verdict. Public interest in the 
facts is dead. They know them from the 
report of the paper at the time of the killing. 
The local journal itself sometimes apologizes 
to its readers for lack of full reports of the 
testimony, because “we gave them at the 
time of the killing.” The meagre state- 
ments in the daily press of the testimony 
of the witnesses during the trial are not 
read. The verdict of the jury, based on 
the actual facts, is opposed to the verdict of 
public opinion, based on the assumed facts or 





the energetic reporter’s conjectures stated as 
facts. <A tirade of abuse is now heaped on 
law, lawyers, judges, and juries, when not one 
of the eloquent abusers would have rendered 
a different verdict had he been in the jury- 
box. . 

The public should understand not only the 
necessity of criminal law, but also its potency 
in bad hands for evil; they should consider 
the possibility of a Jeffreys ; they should re- 
member that in constructing such a sys- 
tem a free people should guard and have 
guarded their rights. Better by far to per- 
mit all criminals to escape, and each man 
stand for himself and protect his own life 
and property against the murderer and thief, 
than that any man or set of men should have, 
by pursuing the forms of law, the right and 
power to steal and kill legally. Let them re- 
member how often tyranny has prostituted the 
law to its purposes; let them remember the 
judge who established the precedent that 
the jury could only find the fact of publica- 
tion, and that the judge should say whether 
the matter published was libellous or not ; let 
them remember the outcry of Erskine against 
this abuse and the amendatory act of Par- 
liament, and they will not be so ready to 
demand the eradication of the forms and 
technicalities which they now so much 
abuse. 

It would be a wide and profitable field for 
some abler pen to track the provisions of our 
constitutions guaranteeing certain rights, of 
which we are now so proud, to the causes 
which gave rise to them as written law. It 
would be not unlikely that they would be 
found to be nothing but the reverse princi- 
ple of some crown-paid and bribed judge 
acting in the interest of the government and 
against the people. 
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THE GREEN BAG. 


UR “ Anonymous” Philadelphia correspond- 

ent has favored us with another communi- 

cation, which our readers will find both instructive 
and entertaining. 


Editor of the “ Green Bag” : — 

Your correspondent, in deprecating in a former 
communication the fact that so many in the legal pro- 
fession are of the opinion that to be “a case lawyer” 
is to be possessed ofthe highest standard of legal 
education, had no idea that he was to be confronted 
through the columns of your “entertaining ’’ maga- 
zine with the reports made by your contributor, Mr. 
Irving Browne, of the decisions made in “the ram 
case” (Oakes v. Spaulding), and in “the cow and 
maple syrup case” (Bush v. Brainard). That these 
decisions are highly valuable as precedents admits 
not of a doubt; but couched as they are in the ad- 
mirable poetic language of Mr. Browne, they cannot 
fail of being indelibly impressed upon the mind of 
the reader. Had your correspondent been aware of 
their having been made, he certainly would have 
referred to them in his rules for the guidance of 
“ case lawyers ” published in the September number 
of your “Green Bag.” As it is never too late to do 
good, he would here beg leave to add to the former 
rules the following, namely: If you have a “ram” 
case, see “Green Bag,” August, 1889, p. 328. If 
you have a “cow” case,—the cow being fond of 
maple syrup, —see /ézd., November, 1889, p. 470 ef 
Seq. 

Mr. Browne’s style of reporting cannot certainly 
be regarded as useless, but “entertaining” in the 
highest degree. It is both amusing and instructive : 
and had he been present at numberless little gath- 
erings of members of the fraternity at which his 
articles were read, and listened to the shouts of 
laughter and hearty applause which greeted the 
points made therein, he would have felt amply re- 
paid for his able efforts. This much can at least be 
said, — the “ case lawyers ” have added to their store 
of knowledge; whilst the other fellows — that is, the 
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old fogies with classical proclivities —clap their hands 
with glee, and comprehending, take special delight in 
Mr. Browne’s methods of stating a case, giving the 
decisions made and the points of law established. 
Turning from this matter, however, your corre- 
spondent now gives place toa few thoughts which 
have suggested themselves in his daily routine of 
life. It has been to him a matter of astonishment to 
find that there are those admitted to the bar who 
really believe that a lawyer’s education is completed 
when he has obtained a smattering of Blackstone, — 
has gained a knowledge of a few of the principal 
rules governing Evidence,— and when he has be- 
come posted in the statute laws of his State and 
in the forms to be used in the issuing of legal pro- 
cess. According to their views, this is all-sufficient ; 
all else that is needed for the purposes of practice 
is to hunt up decisions upon parallel cases just as 
business happens to come in and occasion require. 
This class of practitioners are not limited to one 
State; they are to be found in nearly every State 
of the Union, and they are the ones who are 
loudest in preaching up what they style “Legal 
Reform.” Never having studied the law as a sci- 
ence, never having become impressed with a sense of 
its inherent value as a medium for developing intel- 
lectuality and logical powers the exercise of which 
is all-powerful in promoting the proper administra- 
tion of law, justice, and right, they cannot be made 
to see that the rules and forms to which they are op- 
posed and would have abolished, have ever been the 
bulwarks of the law, affording the amplest protec- 
tion to the lives, liberties, and property of the people. 
Seeing no utility in a study of the common law of 
England, of course they can see none in studying 
the origin and history of Equity and Equity Juris- 
prudence. The nice distinctions between remedies 
at law and in equity are to them as a sealed book. 
Unable themselves to discern these, but finding 
them every now and again turning up as snags in 
the way in the course of their practice, they would 
have equitable remedies at once done away with, and 
a style of practice substituted which they can the 
more readily understand. To suit the views of such 
as these, shall the standard of legal education be 
lowered to their level? or shall it be elevated to 
that established and recognized in the early past, 
when the members of the profession were not wage- 
workers, but men of thorough training and of per- 
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sonal worth ; when the contest between lawyers was 
as to which had given sound legal advice or the 
contrary ; and when in the trial of causes, the battle 
was one of intellect, between educated minds, in 
which the law, its rules, its principles, and their 
proper application were analyzed and dissected with 
all the skill and experience of scientific and expert 
surgeons? In these days when lawyers are remu- 
nerated for their services and are entitled thereto, 
is not the fact an additional reason for making a 
thorough education in all branches of the science an 
essential for admission to the profession ? 

As has been said above, to the so-called “ Legal 
Reformers” the distinctions between remedies at 
Jaw and in equity are extremely undesirable ; and for 
the very reason that Equity and Equity Jurispru- 
dence, in the first place, occupied but a limited place 
in their studies. To them light has been withheld, 
or at least its rays have not been cast in their direc- 
tion; and hence they cannot see that Equity is one 
of the most important, and at the same time one of 
the most attractive branches in the study of the law. 
In fact, none can be a sound, much less an accom- 
plished lawyer, who has not given it a prominent 
place in his studies. Equity jurisprudence is recog- 
nized in the Federal Constitution, and in many of 
the States of the Union. What though in some of 
the States there are no separate courts of Chancery ; 
what though in some of them equity powers are con- 
ferred upon the common-law courts; what though 
in others the distinction between legal and equitable 
forms of action does not exist, but a general form of 
civil action is the rule, — in every State judges and leg- 
islatures have found it necessary to resort to equitable 
remedies and to make provision for them from time 
to time. And why? In the language of Lord Chan- 
cellor Ellesmere in the famous Earl of Oxford’s 
case, and reported in White and Tudor’s Leading 
Cases in Equity, p. 643 e¢ seg., because “as a right 
at law cannot die, wetther can Chancery die.... 
Equity speaks as the law of God speaks. .. . The 
cause why there is a Chancery is, for that men’s 
actions are so divers and infinite, that it is zwzfossible 
to make any general law which may aptly meet with 
every particular act and not fail in some circum- 
stances ;”’ and therefore, it is the office of the chan- 
cellor “to correct men’s consciences for frauds, 
breaches of trusts, wrongs and oppressions, of what 
nature soever they be, and to soften and mollify the 
extremity of the law, which is called summum 
jus.’ In other words, equity steps in where the 
law, because of its being unable to provide for un- 
foreseen and constantly arising circumstances, has 
provided no remedy ; and hence, as the Lord Chan- 
cellor above quoted says: “Asa right at law cannot 
die, neither can Chancery [or Equity] die;” and 
consequently the study of Equity, Equitable Juris- 
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diction and Remedies is an essential to a thorough 
legal education. Are these “Legal Reformers ” 
aware that the practice of the English High Court 
of Chancery forms the basis of the equity practice 
of the Courts of the United States? In their haste 
to “simplify ’’ the forms of action and rules of prac- 
tice, they are unable to perceive that it is not in the 
power of man to frame laws to meet every possible 
emergency or newly arising state of circumstances ; 
and that by doing away with equity or forbidding a 
resort to its methods, right would be too frequently 
left unprotected, and justice fail of being adminis- 
tered. Such men have not the same consciousness 
which every day presses itself upon the mind of the 
lawyer who having devoted years of careful study to 
his profession feels that he is yet, even after years of 
practice and experience, a student who can gain 
knowledge from his text-books. They claim to be 
“ progressive ;”” but such progress as they would 
initiate could only lead to placing the legal profes- 
sion under the control of the ignorant, and culminat- 
ing in making pleading in a court of justice a farce 
and the law anything else than a protector of the 
rights of the people. What is wanted is a higher 
standard of education at the American Bar; men of 
ability, —men especially trained, and whose studies 
have gone beyond the statutes of their own State, and 
who have gathered knowledge from standard legal 
text-books of English authorship as well as those of 
their own country, well knowing that therein are 
contained some of the most brilliant of arguments 
and the most valuable of precedents. In the lan- 
guage of Lord Coke (Co. Litt. 9 a): “ There is no 
knowledge, case, or point in law, seeme it of never 
so little account, but will stand our student in stead 
at one time or other, and therefore in reading 
nothing pretermitted.” 


In our March number we shall publish an ad- 
mirable full-page portrait of Lord Eldon, and in 
the April number an excellent picture (full-page) 
of Mr. A. C. Freeman, the well-known legal writer, 
and editor of the “ American Decisions.” 


LEGAL ANTIQUITIES. 


WueEn the Papal See was transferred to Avignon, 
in the reign of Philip the Fair, many of the Ital- 
ian jurists accompanied the court and established 
themselves there. Being in point of learning and 
legal dexterity superior to the French lawyers of 
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that period, the latter were not unwilling to adopt 
them as guides and authorities for the forms of 
judicial procedure and practice ; and a variety of 
treatises were written on those subjects which show 
how entirely the profession of the law was at that 
time in the hands of the ecclesiastics. Instruction 
was conveyed under the form of trials, in which 
the different parties were characters taken from 
the Bible. The most holy names were introduced 
as those of plaintiffs and defendants ; and Moses, 
Abraham, Isaac, Jacob, Solomon, Isaiah, Jeremiah, 
Saint John the Baptist, the Virgin Mary, and many 
others, figured as advocates, witnesses, and officers 
of the court. To give an idea of the style and 
titles of the ancient “text-books,” we may men- 
tion two that appeared in the fourteenth century ; 
one of which, attributed to the famous Bartolus, 
was called Processus Satanae Contra D. Virgi- 
nem coram judice Fesu; and the other, Processus 
Luciferi Contra $esum coram judice Salomone, 
which was written by Jacques Palladino, better 
known as Teramo, the name of the town where 
he was born. 

These remind us of Bishop Sherlock’s “ Trial of 
the Witnesses,” where the credibility of the ac- 
count of our Saviour’s resurrection is submitted to 
a jury, and the arguments on both sides are pre- 
sented under the form of speeches of counsel en- 
gaged in a trial for perjury. The following is the 
conclusion of this curious specimen of Episcopal 
reasoning : — 

JupcE. What say you? Are the Apostles guilty 
of giving false evidence in the case of the resur- 
rection of Jesus, or not guilty? 

ForeMAN. Not guilty. 

Jupce. Very well; and now, gentlemen, I re- 
sign my commission, and am your humble servant. 

The company then rose up, and were begin- 
ning to pay their compliments to the judge and 
the counsel, but were interrupted by a gentleman, 
who went up to the judge and offered him a 
fee. 

“What is this?” says the judge. 

“A fee, sir,” said the gentleman. 

“A fee to a judge is a bribe,” said the judge. 

“ True, sir,” said the gentleman ; “ but you have 
resigned your commission, and will not be the first 
judge who has come from the bench to the bar 
without any diminution of honor. Now, Lazarus’s 
case is to come on next, and this fee is to retain 
you on his side.’””— HorTENSIUs. 





FACETIZ. 


THE TWISTER TWISTED. 


A LAWYER, known as a browbeating “ swell,” 

Essayed to make a backwoods witness tell 

Just how a certain Mr. Jones had used 

A horse, to show that it had been abused. 

“ Now,” said the lawyer, with a winning smile, 

Designed the artless (?) witness to beguile, 

“Just tell us plainly, and with no delay, 

In riding, what was this Jones’s usual way?” 

The witness, looking innocent, as though 

Suspecting nothing that might lurk below, 

Replied at once, as not a muscle stirred, 

“ Always a-straddle, sir, upon my word.” 

“ But, sir,” the lawyer said again, “just wait, 

And understand ; we want to know what gazt 

He generally rides, — now, that is plain.” 

“ He don’t ride any gate, as I have seen; 

But this I know,” said he, with sober face, 

“ His boys ride every gate around the place.” 

The lawyer, seeing that he had on hand 

“ A Tartar,” thought, by being still more bland, 

To circumvent and catch him on the sly. 

“ Now, witness,” said he, “ between you and I, 

Let’s use due gravity, and come to facts, 

For what we’re after are the simple acts, 

And this evasive manner only bothers ; 

Just tell us how Jones rides when he’s with others.” 

“ Of course,” the witness says, “Ill do my best: 

Well, sir, he tries to keep up with the rest; 

But if his horse to that is disinclined, 

Why, then he is compelled to fall behind.” 

“ Zounds !” cried the lawyer, losing all control, 

“You either are, or take me for, a fool. 

One question more, and then with you we ’re done; 

How did he ride when he, Jones, was alone?” 

The witness, with a twinkle in his eye, 

Looked at the lawyer as he made reply: 

“T give it up; for I can only swear 

That when he was alone, J wasn’t there.” 

The lawyer, gasping something like “ Dead beat,” 

At once succumbed, and wilted to his seat. 

The case was ended there, and never tried, 

And we shall never know how Jones dd ride. 
AN Ex-PRACTITIONER. 


AT the trial of a Frenchwoman for shooting 
a man, her defence was that she shot the wrong 
man. After bringing in a verdict of “Guilty” 
against her, the jury characterized the defence 
as foolish, and added: “ Had the prisoner shot 
the right man, we should have acquitted her. We 
trust she will be much more careful in future.” 
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JupceE M is a very absent-minded man. | 
He was busily engaged in solving some judicial | 
problem, when a servant hastily opened the door | 
of his office and announced a great family event : 

“ A little stranger has arrived.” 

“Eh?” 

“Tt’s a little boy.” 

“Little boy! Well, ask him what he wants.” 


THE story is told of Gen. B. F. Butler’s early 
days, that a Yankee obtained his legal opinion 
how to recover the value of a ham which a neigh- 
bor’s dog came along and ate. He was advised 
to prosecute and recover for damages. 

“But the dog was yourn,” said the sharp 
Yankee. 

Butler opened his eyes a little, asked him what 
the ham was worth, was told five dollars, paid the 
money, and then demanded a ten-dollar fee of 
the astonished native for legal advice. 


Jupce. Mr. State’s Attorney, before you can 
introduce this witness you must show the loss of 
the record. 

SraTe’s AtrorNey. I presumed your Honor 
was aware of the fact that the records of Marion 
County were burned. 

Jupce. As a private citizen I do know the fact, 
but as the court I do not, and you must put the 
proof of the fact into your case. 

SraTE’s ATTORNEY. Well, your Honor, it strikes 
me a little singular that your Honor knows some- 
thing off the bench, and don’t know anything 
on it. 

WE do not remember having ever seen in print 
the following anecdote of Judge Tappan, of Ohio, 
which was related to us by, an old friend of the 
Judge. After he had studied law long enough to 
consider himself fitted for the bar, he made ap- 
plication for admission, and at an appointed time 
met the Justices who were to test his knowledge 
by an oral examination. 

“Mr. Tappan,” was the first question, “ what 
is law?” 

The answer came promptly: “ An unjust distri- | 
bution of justice.” 

Somewhat surprised, the examiner, continued : 
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“ And what, then, is eguity ?” 





“ An imposition upon common sense.” 
The justices held their heads together for a 


| few moments, and unanimously declared that Mr. 


Tappan was fully qualified to practise. — Columbia 
Law Times. 

Durinc the trial of a case in Louisville, a Ger- 
man witness persisted in testifying to what his wife 
told him. This, of course, was ruled out by the 
judge. But the witness still persisted in repeat- 
ing, “My vife toldt me.” 

Presently the judge, unable to contain himself 
longer, said: “Suppose your wife were to tell you 
the heavens had fallen, what would you think?” 

“Vell, den, I dinks dey vas down.” 


“ WuaT prompted you to rob this man’s till?” 
asked the judge of the prisoner. 

“My family physician,” was the reply. “ He 
told me it was absolutely necessary that I should 
have a little change.” 


NOTES. 


JupcE BREWER is the youngest member of the 
United States Supreme Court. He is only fifty- 
two years of age, is the fifty-second person ap- 
pointed fo that bench, and was confirmed by 
fifty-two votes. 


A DECISION has been given by the Supreme Court 
of New York, in Kemmler’s Case, affirming the 
constitutionality of execution by electricity. Judge 
Dwight writes the opinion, in the course of which 


he says : — 


“It seems very clear that no provision of the 
English Bill of Rights was intended to operate as a 
restriction upon the power of the legislative branch 
of the English government. The act was chiefly a 
protest against the acts of tyranny and oppression on 
the part of the crown. In regard to the similar pro- 
vision in the Constitution of the United States, it is 
in the first place to be observed that it has no appli- 
cation to any department of the government of the 
States, but is a restriction upon the federal govern- 
ment only. There is even some doubt if it is intended 
as a restriction upon the power of Congress in regard 
to punishment for crime. With regard to the pro- 
vision in the Constitution of this State, the case is 
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different. It must have been intended as a restric- 
tion upon the legislative authority. We have no 
doubt that if the Legislature of this State should un- 
dertake to prescribe for any offence against the laws 
the punishment of burning at the stake, breaking at 
the wheel, etc., it would be the duty of the courts to 
pronounce upon such attempt the condemnation of 
the Constitution. The question is now to be answered 
whether the legislative act here assailed is subject to 
the same condemnation. Certainly it is not so on its 
face ; for although the mode of death described is 
conceded to be unusual, there is no common knowl- 
edge or consent that it is cruel. It is a question of 
fact whether an electrical current, of sufficient inten- 
sity and skilfully applied, will produce death without 
unnecessary suffering. Is this a question open to the 
investigation of the court when called upon to decide 
the validity of the law in question? Or must it be 
presumed to have been determined by the Legisla- 
ture in favor of the mode of punishment prescribed ? 
For the first time in the history of jurisprudence 
has a court been called upon to enter upon such 
investigation.” 


The Judge suggests that it could safely be pre- 
sumed that the Legislature had sufficiently investi- 
gated the nature of punishment before passing the 
law, and reviews the work of the committee which 
investigated methods of capital punishment. After 
reviewing the experiments made upon animals by 
electricity and accidental deaths of men through 
the same instrumentality, the Judge concludes : — 


“The light of the scientific evidence in this case 
is sufficient, as we think, to remove every reasonable 
doubt that the passage of a current of electricity, of 
a certain well-determined intensity, through the vital 
parts of the body, under chosen conditions of contact 
and resistance, must result in instant death. If the 
question were of the advisability of the change of the 
mode of inflicting capital punishment, the discus- 
sion might be prolonged. As we are confined to the 
question of constitutionality, we deem further discus- 
sion unnecessary. The order dismissing the writ of 
habeas corpus and remanding the prisoner must be 
affirmed.” 





AN interesting report on the “ solicitor’s pro- 
fession in England ” has been read before the Paris 
Academy of Moral and Political Sciences by M. 
de Franqueville. The learned Academician de- 
scribed the gradual extinction of what Dr. Johnson 
called the “fell attorney,” who was always sup- 
posed to be prowling for prey in the region of 
Lincoln’s Inn and the Strand. Of the solicitors 
who have replaced the functionaries satirized by 








the Sage of Fleet Street, M. de Franqueville says 
that there are about three thousand of them in 
London and sixteen thousand in the provinces. 
‘The French Legist, however, is at a loss to account 
for the continual increase in the number of soli- 
citors, particularly as the profession is rather diffi- 
cult of access, and the expense as well as the 
length of time required to prepare for it ought to 
preclude many from entering it. M.de Franque- 
ville is of opinion that at a not very distant date 
a fusion will be effected between the duties of 
barristers and solicitors. — /risk Law Times. 


THE New York State Bar Association held its 
thirteenth annual meeting at Albany on January 
21 and 22. The Annual Address was delivered 
by Robert G. Ingersoll, his subject being ‘‘ Crimes 
against Criminals.” 

This Association is in a flourishing condition, 
and has rooms in the State Capitol building, where 
are to be found many things of great interest to 
visitors. Among them may be mentioned the 
original writing-desk which was placed in the 
executive chamber of the old Capitol when that 
building was first opened, at which sat Governor 
Tompkins from 1807 to 1816. DeWitt Clinton 
succeeded him, and used that desk from 1816 to 
Feb. 11, 1828, with the exception of three years, 
when Joseph C. Yates was the incumbent, from 
1822 to 1824 inclusive. Martin Van Buren suc- 
ceeded Clinton until 1829, when he resigned on 
being appointed Secretary of State under Jackson. 
The desk was then used by all the succeeding 
governors, down to and through Horatio Seymour’s 
first administration, ending Jan. 1, 1854. 

There, too, is the finely executed bust of Abra- 
ham Van Vechten, a great Albany lawyer, who gave 
the Albany Bar the prestige of having one of its 
sons the first who signed the roll and took the oath 
of office as an attorney of the Supreme Court of 
the State. 

There is also a life-like portrait of Ambrose 
Spencer, the greatest of New York’s judicial offi- 
cers, a brother-in-law of DeWitt Clinton ; the por- 
traits of the great revisers of the New York statutes, 
John C. Spencer, Benjamin F. Butler, and John 
Duer ; the fine portrait of that distinguished judge 
and scholar and Chief-Justice of the State, John 
Savage, and an excellent portrait of Aaron Burr. 

There’ is an interesting collection of old court 
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records of various quarters in the State, and an im- 
mense amount of biographical and historical data, 
gathered through the untiring energy and industry 
of the Secretary, Mr. L. B. Proctor. 


fiecent Deaths. 


Hon. WituiaM D. Ke ttey died in Washington 
on January 9. He was born in Philadelphia, 
April 12, 1814. Having lost his father at an early 
age, he learned the printer’s trade, and was for 
some time reader in a printing-office. After that 
he was an apprentice in a jewelry establishment. 
Removing to Boston, he worked here for more 
than five years as a journeyman jeweller. In 1840 
he returned to Philadelphia and began the study 
of law, and a year later was admitted to the bar ; 
and while practising his profession, he devoted 
much time to literary pursuits. He was twice 
prosecuting attorney for the city and county of 
Philadelphia. In 1845 he was elected Attorney- 
General of Pennsylvania, and, beginning in 1846, 
was judge of the Court of Common Pleas of Phila- 
delphia for ten years. In 1860 he was elected 
to Congress, where he served continuously till his 
death. He was a delegate to the national Repub- 
lican Convention in Chicago in 1860, and was se- 
lected by the Pennsylvania delegation to represent 
that State in the committee to notify Mr. Lincoln 
personally of his nomination for the Presidency. 
He had been a member of numerous committees 
of the House, and chairman of some of the most 
important, notably the Committee on Ways and 
Means. He had served in the lower House longer 
than any other member, and for this reason was 
often called the “ Father of the House.” 


Ex-CuIEF-JUSTICE JONATHAN E. SARGENT died 
of typhoid pneumonia at Concord, N. H., January 
6, after a brief illness, aged seventy-three. He 
was born in New London, educated at Hopkinton 
and Kimball Union Academies, and graduated at 
Dartmouth in 1836. He was admitted to the bar 
in Washington in 1842, and the following year re- 
turned to New Hampshire. He was solicitor of 
Grafton County, appointed judge in 1855, and 
continued upon the bench until 1874, having been 
selected Chief-Justice of the Supreme Judicial 
Court in 1873. Judge Sargent also held a large 





number of civil offices, having been several times 
a member of both houses of the Legislature. He 
was Speaker of the House of Representatives in 
1878, president of the Senate in 1844, and member 
of the Constitutional Convention of 1877. 


Epwarp T. Waite, EsQ., son of the late Chief- 
Justice Waite, died in Washington, D. C., on De- 
cember 24. Mr. Waite was engaged in the 
practice of law in Toledo, and was a member of 
the law-firm of R. & E. T. Waite of that city, where 
he was much respected. 


Hon. L. F. Bowen died at Lockport, N. Y., 
December 27, after a short illness, aged eighty-one 
years. He was a provost-marshal of the district 
during the war, and a judge of Niagara County in 
1878. He was also at one time a justice of the 
Supreme Court of the Eighth Judicial District. 
He was widely known. 


Ira CLEVELAND, the oldest member of the 
Norfolk County Bar, died at Dedham, Mass., 
December 21. Mr. Cleveland was born at Hop- 
kinton on Feb. 1, 1802. He entered Brown Uni- 
versity in September, 1821, and graduated in 1825, 
valedictorian of his class. He began the study of 
law at Marlborough, and in 1828 removed to 
Dedham, entering the office of Horace Mann. 
He was admitted to the bar in 1829, continued in 
active practice for ten years, and then became so 
much engaged in business enterprises that he grad- 
ually withdrew from his profession. In 1840 he 
became connected with the Dedham and Norfolk 
County Mutual Insurance Companies, and was an 
officer at the time of his death. 


Mr. WALKER BLAINE, Examiner of Claims of 
the State Department, and eldest son of Hon. 
James G. Blaine, Secretary of State, died at Wash- 
ington, January 15. He was born in Augusta, Me., 
May 8, 1855. He first went to Washington to 
live in 1867, five years after his father’s election to 
Congress. He graduated from Yale in 1876, and 
from the Columbia Law School in New York two 
years later. He then went to St. Paul, Minn., where 
for two years he was in the law office of Cushman 
K. Davis, at present senator from Minnesota. He 
went to Washington in 1881, and was appointed 
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third assistant Secretary of State. In the winter of 
1881-1882 he went to South America with Mr. 
Trescott on a special mission to use the good 
offices of the United States to bring about a settle- 
ment of the troubles between Chili and Peru. He 
was then chargé d’affaires in Bolivia for several 
months. Late in the year 1882 he was appointed 
assistant counsel of the Court of Alabama Claims, 
which office he held until 1885. He lived in 
Chicago from 1886 to 1888, returning to Wash- 
ington, Jan. 1, 1889. 


Appison C. NILES, ex-judge of the Supreme 
Court of California, died in San Francisco, Janu- 
ary 17. He was a native of Oswego County, 
N. Y. 

FREDERICK CHASE, judge of probate and treas- 
urer of Dartmouth College, died at Hanover, Jan- 
uary 19. He was the oldest son of Stephen Chase, 
a former professor of mathematics at Dartmouth 
College, and was born Sept. 2, 1840. He gradu- 
ated at Dartmouth in 1860, taught at Chattanooga, 
Tenn., for a short time, and then read law with 
Daniel Blaisdell, treasurer of the college. He be- 
came, in 1861, a clerk in the office of the Second 
Auditor of the United States Treasury at Washing- 
ton, and in 1864 he was transferred to an impor- 
tant position in the Secretary’s office. He attended 
the Columbia Law School, graduating in 1867, and 
then practised law several years at Washington. 
In 1874 he returned to Hanover, and in 1875, at 
the death of Daniel Blaisdell, he was appointed 
treasurer of Dartmouth College. He was made 
judge of probate for Grafton County in 1876. 


Jupce NicHoLas Loncwortu, of Cincinnati, 
died on January 18. He was son of Joseph and 
grandson of Nicholas Longworth, and was born in 
Cincinnati in June, 1844, and graduated from 
Harvard in 1866 ; for four years from 1876 he was 
judge of the Court of Common Pleas, and in 1881 
he was elected supreme judge. He published, in 
1874, atranslation of the “ Electra”’ of Sophocles. 


OrLow W. Cuapman, Solicitor-General of the 
Department of Justice, died at Washington, Janu- 
ary 19. He was born in Ellington, Conn., in 1832, 
and educated in the local academy. In 1854 he 
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graduated from Union College, Schenectady, N. Y., 
and took a position as professor of languages in 
Fergusonville, Delaware County, N. Y. In 1856 
he began the study of law with Robert Parker, and 
in 1858 began to practise at Binghamton, N. Y. 
In 1862 he was appointed district attorney at 
Binghamton, to fill a vacancy, was elected to the 
same position in the fall of 1862, and re-elected 
in 1865. He was in the New York State Senate 
in 1870 and 1871, serving on many important 
committees. 


REVIEWS. 


To the Canapian Law Times for January, R. S. 
Cassels contributes an interesting and valuable 
paper on “ Restrictive Covenants; Purchaser's 
Right to enforce infer se.” 





THE Harvarp Law Review for January has 
for its leading article No. V. of Professor Lang- 
dell’s papers on “ A Brief Survey of Equity Juris- 
prudence.” William Schofield discusses the 
“Theory of Contributory Negligence,” the article 
being drawn out by decision of the court in Davies 
v. Mann. 

THE Law QuarTERLY Review for January is an 
unusually interesting number. The leading arti- 
cles are “ Private International Law as a Branch 
of the Law of England,” by A. V. Dicey; and 
“ Remainders after Conditional Fees,” by Prof. 
F. W. Maitland. An account of “The French 
Schools of Law” is given by Malcolm Mcllwraith ; 
and Sir A. Lyall contributes an interesting paper 
on “A Modern Hindu Code.” The other con- 
tents are “The Rights of Aliens to enter British 
Territory,” by W. F. Craies; “Children of Nat- 
uralized British Subjects,” by L. L. Shadwell ; 
“The Superiority of Written Evidence,” by J. W. 
Salmond ; and “ Derry v. Peck in the House of 
Lords,” by Sir W. R. Anson. 


To the January number of the Cenrury, Amelia 
B. Edwards, now almost better known as an Egyp- 
tologist than as a novelist, contributes a historical 
study, “ Bubastis.” The finding of the Great 
Temple of Bubastis is one of the romances of 
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archeology, and the story is told in a graphic | 


manner, and illustrated by views which are now 
published for the first time. “The Autobiography 
of Joseph Jefferson” increases in interest, and is 
so entertainingly written that this gifted actor 
seems fully entitled to as high a position as an 
author as he has attained upon the stage. “ Friend 
Olivia,” by Amelia E. Barr, and “The Merry 
Chanter,” by Frank R. Stockton, are continued. 
The history of “ Abraham Lincoln” reaches the 


tragic event which terminated that noble life, and | 


the story of the “ Fourteenth of April” is told in 
vivid terms. “The Crucial Test,’ “ Present Day 
Papers,” “Italian Old Masters,” “Sancho Mi- 
tana,” “‘The Nature and Method of Revelation,” 
are among the many good things which serve to 
make up this most interesting number. 


THE February ATLANTIC contains so many good 
things that it is hard to single out any particular 
one for special notice. The article, however, 
which will probably excite the most comment and 
arouse the most discussion is Gen. Francis Walker’s 
paper on “Mr. Bellamy and the new Nation- 
alist Party.” Mrs. Deland’s “ Sidney” increases 
in interest, and Dr. Holmes contributes another of 
his delightful papers “ Over the Teacups.” Old 
age exists only in name for this honored author, 
and he wields his facile pen with all the charm and 
vigor of his earlier days. “The Behring Sea Ques- 
tion ” is discussed by Charles B. Elliott ; and Mr. 
K. Kaneko has an article on “ An Outline of the 
Japanese Constitution.” “The Begum’s Daugh- 
ter” and “The Tragic Muse ’”’ are continued, and 
three or four short articles serve to make up a 
most readable number. 


THE UNIVERSITY commences its new year with 
a most attractive number. The illustrations are 
made a special feature, and include “The Cham- 
pion Football Team,” and a number of views, 
exterior and interior, of the University Club 
House in New York. There are also portraits 
of H. H. Anderson, Dr. George A. Peters, and 
Leonard W, Jerome. Filled as it is with all the 
latest college news and gossip, the UNIverstry 
ought to find a host of readers among the grad- 
uates and students of our great institutions of 
learning. 
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BOOK NOTICES. 


RIGHTS, REMEDIES, AND PRACTICE at Law in 
Equity and under the Codes. By Joun D. Law- 
son. Vol. III. Bancroft, Whitney, & Co., San 
Francisco, 1890. $6.00 net a volume. 


The third volume of this admirable series is at 
hand, and in it the second division of the work com- 
mences and is finished. Personal Rights and Rem- 
edies are treated of under the titles of Torts in 
General, Torts in Domestic Relations, Conspiracy, 
Assault and Battery, False Arrest and Imprisonment, 
Malicious Prosecution, Negligence, and Slander and 
Libel. The third division — Property Rights and 
Remedies — begins and will be continued through 
the succeeding three volumes. 

In regard to this work we can only repeat what 
we said in our January number. It is invaluable 
to the profession, and no lawyer can afford to be 
without it. 


A TREATISE ON THE WRONGS CALLED SLANDER 
AND Liset. By JoHN TowNsHEND. Fourth edi- 
tion. Baker, Voorhis, & Co., New York, 18go. 
Law sheep. $6.50 net. 


It is now over twelve years since the third edition 
of this valuable work was given to the public, and 
this new edition will be cordially welcomed by the 
profession. In the present work the citations have 
been increased by about eighteen hundred cases, and 
129 additional pages of text have been incorporated. 
The chapter on Malicious Prosecution has been con- 
siderably enlarged, and the presentation of this sub- 
ject is now the fullest which has yet appeared. 

Mr. Townshend is well known as one of the most 
accomplished lawyers at the New York Bar, and his 
work is exhaustive, and has long been recognized 
as a standard treatise on the law of Slander and 
Libel. 


Vor ExeEcuTION, JUDICIAL, AND PROBATE SALES. 
By A. C. Freeman. Third edition. Central Law 
Journal Company, St. Louis, 1890. Law sheep. 
$ 2.50. 


This little work has long been recognized as a 
standard authority upon the subject of which it 
treats, — namely, Void Judicial Sales. It is prepared 
in Mr. Freeman’s usual thorough and exkaustive 
manner ; and this new edition, revised, enlarged, and 
brought down to date, will undoubtedly meet with a 


| cordial reception by the profession. 
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